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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  MONTANA 

Cause  No.  88-141-H-CCL 


STATE  OF  MONTANA  ex  rel. 
DEPARTMENT  OF  HEALTH  AND 
ENVIRONMENTAL  SCIENCES, 

Plaintiff, 


V. 


BURLINGTON  NORTHERN,  INC., 
BURLINGTON  NORTHERN  RAILROAD 
COMPANY,  and  GLACIER  PARK 
COMPANY, 

Defendants . 


MODIFIED  PARTIAL 
CONSENT  DECREE,  ORDER 
AND  JUDGMENT 


RECITALS 
WHEREAS,  on  December  27,  1988,  the  State  of  Montana  filed 
a  Complaint  against  Burlington  Northern,  Inc.  ("BNI") ,  Burlington 
Northern  Railroad  Company,  ("BNRR")  and  Glacier  Park  Company 
("GPC")  for  response  costs,  remedial  action,  declarative  and 
injunctive  relief,  penalties  and  natural  resource  damages 
pursuant  to  federal  and  state  environmental  laws  including  the 
Comprehensive,  Environmental  Response,  Compensation,  and  Liability 
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Act  of  1980  as  amended  by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  ("CERCLA"),  42  U.S.C.  §  9601  et  seq.  . 
concerning  the  Livingston  Facility  and  Mission  Wye;  and 

WHEREAS,  the  State  of  Montana  has  authority  to  administer 
and  enforce  the  Montana  Hazardous  Waste  Act,  Title  75,  Chapter 
10,  Part  4,  Montana  Code  Annotated  ("MCA"),  the  Comprehensive 
Environmental  Cleanup  and  Responsibility  Act  ("CECRA") ,  Title 
75,  Chapter  10,  Part  7,  MCA,  the  Montana  Water  Quality  Act, 
Title  75,  Chapter  5,  Parts  1-6,  MCA,  and  the  Montana  Public  Water 
Supplies,  Distribution  and  Treatment  Act  (Safe  Drinking  Water 
Act),  Title  75,  Chapter  6,  Part  1,  MCA,  as  those  acts  apply  to 
the  terms  of  this  Modified  Partial  Consent  Decree;  and 

WHEREAS,  the  State  of  Montana  filed  a  claim  for  response 
costs  under  CERCLA  for  costs  incurred  at  the  Livingston  Facility, 
Mission  Wye,  Livingston  Landfill  and  the  Livingston  Incinerator; 
and 

WHEREAS,  the  parties  agree  that  settlement  and  entry  of 
this  Modified  Partial  Consent  Decree  and  the  Stipulation  for 
Dismissal  is  made  in  good  faith  to  avoid  expensive  and  protracted 
litigation  and  to  settle  and  resolve  specific  claims  against 
BNI  and  BNRR  for  certain  documented  past  response  costs  incurred 
by  the  State  as  well  as  future  documented  response  costs  at  the 
Livingston  Facility  and  Mission  Wye,  for  investigation  of  and 
remedy  selection  at  the  Livingston  Facility  and  investigation 
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of  Mission  Wye,  and  for  specified  penalties,  and  for  damage 
assessment  which  have  been  raised  by  the  State's  Complaint;  and 

WHEREAS,  the  parties  desire  to  achieve  the  timely  remedial 
investigation  and  feasibility  study  ("RI/FS")  of  the  Livingston 
Facility,  and  to  negotiate  the  implementation  of  an  adequate, 
permanent  and  cost-effective  remedy  at  the  Livingston  Facility 
that  will  effectively  protect  the  public  health  and  welfare  and 
the  environment  and  the  timely  development  and  execution  of  a  Work 
Plan  for  a  remedial  investigation  at  Mission  Wye;  and 

WHEREAS,  the  parties  agree  and  acknowledge  that  the  work 
conducted  pursuant  to  this  Modified  Partial  Consent  Decree  and 
the  interim  work  plan  is  the  initial  phase  of  the  entire  remedial 
action  that  is  necessary  for  the  Livingston  Facility.  Therefore, 
pursuant  to  this  Modified  Partial  Consent  Decree,  the  parties 
do  hereby  commit  to  good  faith  negotiations  and  investigations 
to  determine  the  full  extent  of  remedial  action  that  is  necessary 
and  appropriate  pursuant  to  federal  and  state  law  at  the  Livingston 
Facility,  and  the  Defendants'  obligations  with  respect  thereto, 
which  will  result  in  additional  addenda  to  Exhibit  I  and  additional 
work  plans,  which  may  result  in  Modified  Partial  Consent  Decree 
modifications  or  separate  consent  decrees.  This  Modified 
Partial  Consent  Decree  does  not  dispose  of  this  lawsuit  since 
the  issues  of  natural  resource  damages  and  final  remedy  remain 
unresolved;  and 
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WHEREAS,  all  parties  hereto  agree  that  the  terms,  conditions 
and  undertakings  herein  shall  create  mutual  contractual  rights 
and  obligations  between  the  parties;  and 

WHEREAS,  the  parties  consent  and  agree  that  the  Court  may 
make  the  orders  and  findings  set  forth  herein;  and 

WHEREAS,  all  parties  to  this  Modified  Partial  Consent 
Decree  consent  to  its  entry  hereof,  and  that  it  be  construed 
and  enforced  as  findings  of  fact,  and  an  Order  and  Judgment  of 
this  Court. 

NOW,  THEREFORE,  IT  IS  HEREBY  ORDERED,  ADJUDGED  AND  DECREED 
AS  FOLLOWS: 

1.   JURISDICTION 

This  Court  has  jurisdiction  over  the  parties  and  the 
subject  matter  of  this  action  and  the  Modified  Partial  Consent 
Decree  pursuant  to  28  U.S.C.  §§  1331,  2201,  42  U.S.C.  §  9613(b), 
9607  and  pendent  jurisdiction  over  State  claims. 

2.   PARTIES  BOUND 

A.   Defendants  agree  that  this  Modified  Partial  Consent  Decree 
applies  to  and  binds  the  following  "Persons",  as  that  term  is 
defined  in  Section  101(21)  of  CERCLA,  42  U.S.C.  §  9601(21),  and 
in  Sections  75-10-403(11),  75-5-103(10),  MCA,  and  75-10-701(9), 
MCA: 

1.  BNI  and  BNRR;  and 

2.  the  officers,  directors,  principals,  employees, 
agents,  successors,  and  assigns  of  BNI  and  BNRR. 

4 


B.  Defendants  further  agree  that  no  change  in  ownership, 
corporate  or  partnership  status  shall  in  any  way  alter  the 
status  or  responsibility  of  the  Defendants  under  this  Modified 
Partial  Consent  Decree.  Defendants  shall  be  responsible  for 
carrying  out  all  actions  required  of  Defendants  by  the  terms 
and  conditions  of  this  Modified  Partial  Consent  Decree.  Defendants 
agree  to  be  responsible  for  insuring  that  all  contractors, 
consultants,  firms  and  other  persons  or  entities  acting  on 
behalf  of  Defendants  with  respect  to  matters  included  herein, 
agree  to  comply  with  the  terms  of  this  Modified  Partial  Consent 
Decree. 

C.  The  State  of  Montana  agrees  to  be  bound  by  this  Modified 
Partial  Consent  Decree  acting  through  the  Department  of  Health 
and  Environmental  Sciences. 

3.   DEFINITIONS 

Words  used  in  this  Modified  Partial  Consent  Decree  are  to 
be  taken  and  understood  in  their  natural  and  ordinary  sense 
unless  this  Modified  Partial  Consent  Decree  indicates  that  a 
different  meaning  was  intended.  Whenever  the  following  terms 
are  used  in  this  Modified  Partial  Consent  Decree,  or  in  documents 
incorporated  herein  or  appended  hereto,  the  following  meanings 
shall  apply: 

A.  "Approved"  when  used  in  connection  with  either  a  Work 
Plan  or  Corrective  Action  Plan  promulgated  pursuant  to  this 
Modified  Partial  Consent  Decree,  shall  mean  either: 
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1.  a  plan  developed  by  Defendants  pursuant  to  this 
Modified  Partial  Consent  Decree,  as  such  plan  has  been 
reviewed,  (and  if  appropriate,  modified) ,  and  finally 
Approved  by  the  State;  or 

2 .  in  the  event  the  parties  cannot  agree  upon  the  terms 
and  conditions  of  any  Work  or  Corrective  Action  Plan 
promulgated  or  required  pursuant  to  this  Modified  Partial 
Consent  Decree,  then  "Approved"  shall  apply  to  any  such 
Work  or  Corrective  Action  Plan  developed  and  promulgated 
by  the  State  of  Montana,  as  such  plan  may  have  been  modified 
as  a  result  of  and  during  the  course  of  the  dispute  resolution 
process  set  forth  in  this  Modified  Partial  Consent  Decree. 

B.  "CERCLA"  shall  mean  the  Comprehensive,  Environmental 
Response,  Compensation,  and  Liability  Act  of  1980,  as  amended 
in  1986,  42  U.S.C.  §  9601-9675. 

C.  "CECRA"  shall  mean  the  Comprehensive  Environmental 
Cleanup  and  Responsibility  Act  as  implemented  by  Chapter  709, 
Laws  of  Montana  1989,  Section  75-10-705,  MCA. 

D.  "Containment"  or  "Containment  Area"  shall  mean  any 
structure  used  to  hold,  store,  trap  or  detain  any  material  or 
substance,  including  any  lagoons,  ditches,  spillways,  trenches, 
ponds,  or  other  impoundments,  and  including  any  drum,  tank, 
barrel  or  similar  container. 

E.  "Contractor"  shall  mean  the  company  or  companies 
retained  by  or  on  behalf  of  Defendants  to  undertake  and  complete 
the  Work  or  any  part  thereof.  A  Contractor  and  any  subcontractors 
retained  by  the  Contractor  shall  be  deemed  to  be  related  by 
contract  to  the  Defendants. 

// 
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F.  "Defendants"  shall  mean  BNI  and  BNRR,  all  successors 
and  assigns  and  all  persons  acting  with  or  through  BNI's  and 
BNRR's  authority  and  on  their  behalf  including  their  officers, 
directors,  principals,  employees  and  agents  in  their  respective 
capacities . 

G.  "Day"  shall  mean  calendar  Day,  unless  business  Day  is 
specified.  Any  deliverables,  notices  or  other  written  documents 
that  under  the  terms  of  the  Modified  Partial  Consent  Decree 
would  be  due  on  a  Saturday,  Sunday  or  State  of  Montana  holiday 
shall  be  due  on  the  following  business  Day. 

H.  "Field  Documents"  shall  mean  all  those  documents 
identified  in,  and  required  by.  Exhibit  I. 

I.  "Fund"  shall  mean  the  Environmental  Quality  Protection 
Fund  established  in  Section  75-10-704,  MCA. 

J.  "Hazardous  or  Deleterious  Substance"  shall  mean 
substance  as  defined  in  Section  75-10-701,  MCA. 

K.  "Hazardous  Waste"  shall  have  the  meaning  set  forth  in 
Section  75-10-403(7),  MCA,  and  shall  specifically  include  those 
materials  identified  or  listed  as  Hazardous  Wastes  in  Title  16, 
Chapter  44,  Subchapter  (3)  of  the  Administrative  Rules  of 
Montana  ("ARM") . 

L.  "Impacted  Area"  shall  mean  any  area  identified  in  the 
Field  Documents,  Approved  pursuant  to  this  Modified  Partial 
Consent  Decree,  or  identified  by  any  studies  or  monitoring  programs 
conducted  pursuant  to  the  provisions  of  this  Modified  Partial 
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Consent  Decree  where  a  Hazardous  or  Deleterious  Substance  released 
from  the  Livingston  Facility  has  been  deposited,  stored,  disposed 
of,  placed,  or  otherwise  come  to  be  located.  For  purposes  of 
this  Modified  Partial  Consent  Decree,  the  term  "impacted  area" 
does  not  include  the  Livingston  Incinerator  or  Park  County  Landfill. 

M.  "The  Livingston  Facility"  shall  mean  the  rail  car 
maintenance  and  former  refueling  facility  located  near  the 
center  of  the  City  of  Livingston  in  Park  County,  Montana.  The 
Facility  is  located  within  Township  2  South,  Range  9  East, 
Section  13  and  in  a  small  portion  of  Section  12.  The  northeastern 
end  of  the  Facility  extends  into  Township  2  South,  Range  10 
East,  Section  7  and  Section  18.  The  Facility  is  approximately 
90  acres  in  size  and  bounded  on  the  south  by  Park  Street  and 
downtown  Livingston,  on  the  north  by  Gallatin  Street,  and  a 
residential  neighborhood  and  on  the  east  and  west  by  railroad 
tracks. 

N.  "The  Mission  Wye  Facility"  shall  mean  the  Facility 
located  in  the  northwest  quarter  of  Section  35,  Range  10  East, 
Township  1  South,  in  Park  County  approximately  four  miles 
northeast  of  Livingston,  Montana.  The  site  is  on  the  south 
side  of  the  Yellowstone  River  inside  the  triangular  area  of  a 
Y-shape  junction  or  "Wye"  of  two  Burlington  Northern  Railroad  lines. 

O.  "National  Contingency  Plan"  or  "NCP"  shall  mean 
40  C.F.R.  Part  300. 

// 
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p.  "Modified  Partial  Consent  Decree"  shall  mean  this  document 
together  with  all  exhibits,  attachments  hereto,  submittals  and 
appendices  incorporated  herein. 

Q.  "Parties"  collectively  shall  mean  the  State  of  Montana, 
acting  by  and  through  The  Department  of  Health  and  Environmental 
Sciences,  and  BNI  and  BNRR. 

R.  "Person  or  Persons"  shall  be  as  defined  in  42  U.S.C. 
§  9601(21)  and  Section  75-5-103(10),  MCA,  Section  75-10-403(11), 
MCA  and  Section  75-10-701,  MCA. 

S.  "Project  Coordinator"  shall  mean  the  individual  or 
individuals  appointed  as  the  State's  Project  Coordinator (s)  by 
The  State  whose  duties  are  described  in  Section  17  of  this 
Modified  Partial  Consent  Decree. 

T.  "Release"  shall  have  the  meaning  set  forth  for  that 
term  in  Section  75-10-701,  MCA. 

U,  "Remedial  Action"  shall  mean  remedy  or  remedial 
action  as  set  forth  in  Sections  6  and  7  of  this  Modified  Partial 
Consent  Decree,  or  as  otherwise  described  in  any  work  plan 
implemented  pursuant  to  this  Modified  Partial  Consent  Decree. 

V.  "State"  or  "Plaintiff"  shall  mean  the  State  of  Montana 
and  the  Department  of  Health  and  Environmental  Sciences.  Where 
action  or  decisions  are  to  be  made  by  the  State,  the  specific 
decision  maker  shall  be  the  director  of  the  Department  of 
Health  and  Environmental  Sciences. 

// 
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W.  "Submittal"  shall  mean  all  work  plans,  addenda  to 
Exhibit  I,  reports,  schedules,  and  other  documents  submitted  by 
Defendants  for  review  and  approval  by  DHES . 

X.  "Waste"  shall  have  the  meaning  set  forth  for  the  term 
"Solid  Waste"  in  Section  75-10-203(8),  MCA,  but  without  regard 
to  that  section's  exclusion  for  industrial  waste  water  effluents. 

Y.  (the)  "Work"  shall  mean  all  RI/FS  work  including 
interim  removal,  investigations,  mitigative,  sampling,  corrective 
and  other  actions  at  the  Livingston  Facility  and  Mission  Wye 
prescribed  by  this  Modified  Partial  Consent  Decree,  including 
any  Approved  Field  Documents,  and  any  schedules,  submittals  or 
plans  established  by  the  terms  of  this  Modified  Partial  Consent 
Decree. 

4.  FINDINGS 

A.  Defendants  are  "persons"  as  previously  defined  herein. 

B.  The  Livingston  Facility  and  Mission  Wye  Facility 
(hereinafter  referred  to  collectively  as  the  "Facilities") ,  are 
"Facilities"  as  defined  in  42  U.S.C.  9601(9)  and  for  all  purposes 
of  42  U.S.C.  §  9601  et  seg. ,  and  Section  75-10-701,  MCA. 

C.  Defendants  are  "persons"  who  at  the  time  of  disposal 
of  any  hazardous  substance  owned  or  operated  the  Livingston  or 
Mission  Wye  Facility. 

D.  Diesel  fuel  and  solvent  constituents  from  the  Livingston 
Facility  have  been  released  into  the  groundwater  aquifer  underlying 

// 
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the  Livingston  Facility,  which  may  pose  a  threat  to  public 
health  and  the  environment. 

E.  There  may  have  been  releases  or  threatened  releases 
from  the  Mission  Wye  Facility. 

F.  The  releases  or  threatened  releases  of  diesel  fuel  or 
solvent  constituents  from  each  Facility  caused  the  incurrence 
of  response  costs  by  the  State. 

G.  Defendants  are  liable  for  the  reasonable  costs  of 
assessing  injury,  destruction  or  loss  of  natural  resources  and 
interest  thereupon. 

H.  Defendants  are  liable  for  all  reasonable  costs  of 
investigation,  removal  or  remedial  action  pursuant  to  the  terms 
of  this  Modified  Partial  Consent  Decree.  Defendants  are  liable 
for  past  reasonable  response  costs  incurred  and  reasonable 
response  costs  to  be  incurred  by  the  State  of  Montana  at  the 
Facilities  and  impacted  areas  pursuant  to  CERCLA,  this  Modified 
Partial  Consent  Decree,  State  law,  and  "remedial  action  costs" 
as  defined  in  Section  75-10-701,  MCA,  as  amended,  applicable 
regulations  and  case  law. 

I.  At  the  Livingston  Facility  and  impacted  areas,  Defendants 
and  DHES,  shall,  consistent  with  the  terms  of  Section  7,  enter 
good  faith  negotiations  to  implement  the  appropriate  extent  of 
remedy  selected  by  the  State,  drawing  upon  CERCLA  and  the  NCP, 
for  guidance  or  as  otherwise  appropriate. 

// 
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J.    The  DHES  recognizes  that  other  potentially  responsible 
parties  may  have  ' released  hazardous  and  deleterious  substances 
into  the  environment  at  or  near  the  Livingston  Facility. 
5.   COMMITMENTS  OF  PLAINTIFF  AND  DEFENDANTS 

A.  The  obligations  imposed  by  this  Modified  Partial 
Consent  Decree  require  the  performance  by  Defendants  of  actions 
which  are  reasonably  designed  to  protect  the  public  health,  welfare, 
and  environment  at  or  from  the  Livingston  or  Mission  Wye  Facilities. 
Any  enforcement  of  the  obligations  imposed  by  this  Modified 
Partial  Consent  Decree  constitutes  an  action  or  proceeding  by 
the  State  to  enforce  the  State's  police  or  regulatory  power 
and,  solely  for  purposes  of  11  U.S.C.  §  362(b)(5),  is  the 
enforcement  of  a  judgment  other  than  a  money  judgment. 

B.  Defendants  shall  perform,  or  cause  to  be  performed, 
the  Work  required  by  this  Modified  Partial  Consent  Decree  at 
the  Livingston  Facility  and  impacted  areas,  and  at  Mission  Wye, 
on  schedule  and  in  accordance  with  the  terms  hereof  at  no  cost 
to  the  State.  Where  Defendants  are  required  by  this  Modified 
Partial  Consent  Decree  to  take  any  action,  they  may  take  such 
action  through  any  person  or  firm  they  designate,  provided  that 
no  such  designation  shall  relieve  Defendants  of  any  of  their 
obligations  under  this  Modified  Partial  Consent  Decree  or  Work 
hereunder. 

// 
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C.  The  State  shall  oversee,   as  provided  herein,   the 
performance  of  the  work  for  compliance  with  the  provisions  of 
this  Modified  Partial  Consent  Decree,  and  shall  perform  all 
obligations  imposed  on  it  by  and  in  accordance  with  the  Modified 
Partial  Consent  Decree. 

D.  The  State  and  these  Defendants  shall  cooperate  under 
federal  and  state  law  to  identify  other  potential  sources  of 
contamination  and  establish  procedures  to  diligently  pursue 
other  responsible  parties.  Nothing  herein  shall  limit  the 
Defendants'  responsibilities  pursuant  to  state  and  federal  law. 

E.  Defendants  shall  not,  without  complying  with  all 
applicable  state  and  federal  laws  and  obtaining  prior  State 
approval  pursuant  to  this  Modified  Partial  Consent  Decree, 
implement  any  Work  Plan,  conduct  any  new  program  of  monitoring 
or  sampling,  or  remedial  action  or  undertake  any  corrective  or 
interim  remedial  action. 

F.  In  the  event  of  a  conflict  between  any  requirement, 
term  or  provision  of  this  Modified  Partial  Consent  Decree  and  any 
requirement,  term  or  provision  of  the  Work  Plans,  the  provisions 
of  this  Modified  Partial  Consent  Decree  shall  control. 

G.  Defendants  further  and  completely  and  voluntarily 
waive  their  rights  to  and  agree  not  to  1)  challenge  jurisdiction 
or  (the  essential  facts  that  create  jurisdiction)  or  authority 
of  the  Court  to  issue  or  enforce  this  Modified  Partial  Consent 
Decree;  2)  contest  the  validity  or  enforceability  of  any  and 
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all  provisions,  terms  and  conditions  of  this  Modified  Partial 
Consent  Decree;  or  3)  appeal  the  issuance  of  this  Modified 
Partial  Consent  Decree. 

Subject  to  the  provisions  set  forth  above,  nothing  in  this 
Modified  Partial  Consent  Decree  shall  be  construed  as  an  admission 
of  liability  by  Defendants,  nor  as  a  limitation  or  restriction 
or  waiver  of  any  arguments  or  challenges  which  Defendants  may 
have  regarding  the  proper  interpretation  or  construction  of  the 
provisions,  terms  and  conditions  of  this  Modified  Partial 
Consent  Decree. 

Moreover,  Defendants'  agreement  to  comply  with  provisions, 
terms  and  conditions  of  this  Modified  Partial  Consent  Decree  as 
set  forth  above  does  not  constitute  admission  or  acknowledgment 
as  to  any  factual  assertion,  legal  conclusions,  determination  or 
notices  contained  in  this  Modified  Partial  Consent  Decree. 
This  Modified  Partial  Consent  Decree  shall  not  operate  as  an 
admission  by  or  as  a  binding  precedent  on  Defendants  as  to  any 
factual  assertion  or  legal  conclusion  outside  of  the  context  of 
the  proceedings  to  interpret  or  enforce  this  Modified  Partial 
Consent  Decree.  Moreover,  the  parties  agree  that  this  Modified 
Partial  Consent  Decree  shall  not  be  admissible  or  used  as 
evidence  in  any  proceeding  other  than  a  proceeding  to  enforce 
or  construe  the  provisions  of  this  Modified  Partial  Consent  Decree. 

// 

// 
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6.  EXECUTION  OF  WORK  PLAN  FOR  REMEDIAL  INVESTIGATION 
AND  DEVELOPMENT  OF  FEASIBILITY  STUDY  AT  THE  LIVINGSTON 
FACILITY;  DEVELOPMENT  AND  EXECUTION  OF  WORK  PLAN  FOR 
REMEDIAL  INVESTIGATION  AND  FURTHER  STUDY,  IF  NECESSARY, 
AT  MISSION  WYE. 

A.  Defendants  shall  execute  the  Work  Plan  for  a  remedial 
investigation  at  the  Livingston  Facility  (attached  as  Exhibit  I) 
in  a  professional  and  workmanlike  manner  at  their  own  expense  and 
in  full  compliance  with  the  terms  and  conditions  of  this  Modified 
Partial  Consent  Decree,  Exhibit  I  and  schedules  established  in 
Exhibit  I  (Work  Plan  Developed  by  Envirocon  and  approved  by 
the  State  or  as  developed  by  the  State) .   As  a  part  of  interim 
remediation,  Defendants  will  design  and,  upon  State  approval, 
implement  a  groundwater  monitoring  program  to  determine  the 
full  nature  and  extent  of  hazardous  substance  contamination  at 
and  emanating  from  the  Livingston  Facility,  which  will  include 
monitoring  of   off-site  municipal  and  private  domestic  and 
livestock  water  supply  wells.    If,  in  accordance  with  State 
law,  the  State  determines  an  immediate  hazard  or  public  health 
problem  is  shown  to  exist  from  the  monitoring,  Defendants  will 
undertake  a  State  approved  appropriate  removal  action  which 
may  include,  but  is  not  limited  to,  the  supply  of  an  alternate 
water  source. 

B.  Upon  completion  of  the  remedial  investigation.  Defendants 
will  submit  to  the  State  for  approval  a  remedial  investigation 
report  which  details  the  findings  regarding  contamination  of 
the  Livingston  Facility.  The  final  report  submitted  by  Defendants 
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will  be  subject  to  public  review  and  comment.  Following  the 
remedial  investigation  report,  a  feasibility  study  will  be 
performed  pursuant  to  the  elements  of  the  feasibility  study 
outline  attached  as  Exhibit  II.  Alternatives  will  be  screened 
in  the  feasibility  study  for  the  following  criteria:  whether 
the  alternative  is  consistent  with  applicable  state  or  federal 
environmental  requirements,  criteria,  or  limitations;  whether 
the  alternative  is  consistent  with  substantive  state  or  federal 
environmental  requirements,  criteria,  or  limitations  that  are 
well-suited  to  the  site  condition;  whether  the  alternative  is  a 
permanent  solution;  whether  the  alternative  uses  alternative 
treatment  technologies  or  resource  recovery  technologies  to  the 
maximum  extent  practicable;  whether  the  alternative  is  cost- 
effective,  taking  into  account  the  total  short  and  long  term 
costs  of  operation  and  maintenance  accounts  for  the  entire 
period  during  which  the  alternative  will  be  required;  and, 
whether  the  alternative  protects  public  health,  safety,  and 
welfare  and  the  environment.  Concurrent  with  the  conduct  of 
the  feasibility  study,  a  health  risk  assessment  will  be  conducted. 
The  final  remedy  screening  will  follow  completion  of  the  health 
risk  assessment.  Following  the  feasibility  study,  the  Defendants 
will  submit  a  feasibility  study  report  which  identifies  the 
final  treatment  options  for  the  Livingston  Facility.  The 
feasibility  study  report  will  be  subject  to  public  review  and 
comment  and  State  approval. 
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C.  Defendants  shall  45  days  from  date  of  court  approval 
develop  and  submit  to  the  State  a  detailed  and  comprehensive 
Work  Plan  II  for  an  RI  of  the  Mission  Wye  Facility  based  on 
the  requirements  specified  in  Exhibit  III.  The  initial  submittal 
to  the  State  shall  include,  at  a  minimum,  acceptable  field 
documents  for  the  investigation,  monitoring,  testing  and  analysis 
of  Mission  Wye. 

D.  In  the  event  the  State  approves  Defendants'  Work  Plan  II 
for  an  RI  at  Mission  Wye,  Defendants  shall  execute  the  Work 
Plan  II  in  a  professional  and  workmanlike  manner  at  their  own 
expense  and  in  full  compliance  with  the  terms  and  conditions 
of  this  Modified  Partial  Consent  Decree  and  schedules  established 
in  the  Work  Plan  II,  and  submit  a  report  for  State  approval  of 
the  work  accomplished  pursuant  to  the  Work  Plan  II,  and  conduct 
further  study,  if  necessary.  If  a  dispute  arises  concerning  the 
need  for  further  study,  the  matter  will  be  submitted  to  dispute 
resolution. 

E.  In  the  event  the  State  modifies  the  Work  Plan  II  submitted 
by  Defendants,  Defendants  shall  have  five  (5)  business  Days 
from  their  receipt  of  the  modified  Work  Plan  II  to  review  and 
accept  or  reject  the  modifications  proposed  by  the  State.  In 
the  event  Defendants  do  not  accept  all  modifications  proposed 
by  the  State,  Defendants  shall  on  or  before  the  fifth  business 
Day  after  receipt  of  the  State's  modifications,  invoke  the 
dispute  resolution  process  set  forth  in  Section  15  of  this 
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Modified  Partial  Consent  Decree.  The  dispute  resolution  process 
shall  establish  the  actual  elements  of  the  Work  Plan  II  to  be 
implemented.  In  the  event  Defendants  fail  to  timely  invoke  the 
dispute  resolution  provisions,  they  shall  be  deemed  to  have 
waived  all  objections  to  the  State's  proposed  modifications  and 
shall  execute  the  modified  Work  Plan  II  in  a  professional  and 
workmanlike  manner  at  their  own  expense  in  full  compliance  with 
the  requirements  of  this  Modified  Partial  Consent  Decree  and 
the  schedules  established  in  the  Work  Plan  II. 

F.  In  the  event  the  State  rejects  the  proposed  Work  Plan  II 
submitted  by  Defendants  pursuant  to  Exhibit  III  and  paragraph  D, 
the  State  shall  notify  Defendants  of  such  rejection  and  the  bases 
therefor  and  the  State  shall  prepare  the  Work  Plan  II  at 
Defendants'  expense,  except  upon  receipt  of  such  notice,  Defendants 
shall  have  seven  (7)  business  Days  to  invoke  the  dispute  resolution 
provisions  set  forth  in  Section  15  of  this  Modified  Partial 
Consent  Decree.  If  the  dispute  resolution  process  is  invoked, 
the  dispute  resolution  process  shall  establish  the  actual  elements 
of  Work  Plan  II  to  be  implemented.  Once  Work  Plan  II  has  been 
designed  as  a  result  of  the  dispute  resolution  process.  Defendants 
shall  execute  the  Work  Plan  II  in  a  professional  and  workmanlike 
manner  at  their  own  expense  and  in  full  compliance  with  the 
terms  and  conditions  of  this  Modified  Partial  Consent  Decree 
and  work  activities  and  schedules  established  in  the  Work  Plan  II. 

// 
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G.  DHES  has  established  and  will  supplement  all  existing 
and  future  final  work  plans  and  reports  concerning  contamination 
at  the  site  and  impacted  areas  by  filing  them  at  a  repository 
for  public  documents  which  is  located  in  the  Park  County  Public 
Library,  Livingston,  Montana.  A  list  of  data  available  at 
DHES,  Helena,  shall  also  be  on  file  at  the  public  repository. 
Further,  all  final  reports  such  as  the  remedial  investigation 
report,  feasibility  study  report  and  work  plans  for  significant 
remedial  measures  not  covered  by  Exhibit  I  at  the  Livingston 
site  and  impacted  area,  shall  be  subject  to  public  review  and 
comment  prior  to  acceptance.  The  parties  will  establish  a 
community  relations  plan  which  shall  include  the  conduct  of 
public  informational  meetings  at  Livingston  concerning  the 
progress  and  direction  of  activities  under  this  Modified  Partial 
Consent  Decree. 

H.  If  additional  investigations  or  other  interim  actions 
are  determined  by  DHES  to  be  necessary,  DHES  shall  request  in 
writing  that  the  Defendants  develop  a  Work  Plan  for  the  additional 
work  and  perform  the  additional  work.  The  Defendants  shall 
respond  in  writing  to  DHES's  request  for  additional  work,  and 
if  Defendants  agree  to  undertake  the  additional  work,  the  Work 
Plan  developed  for  that  additional  work  shall  become  a  part  of 
this  Modified  Partial  Consent  Decree.  If  the  Defendants  cannot 
agree  on  the  additional  work,  they  shall  provide  their  rationale 
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to  DHES  in  writing.   If  dispute  continues  unresolved,  it  is  subject 

to  dispute  resolution  under  Section  15. 

7.   SELECTION  AND  IMPLEMENTATION  OF  THE  REMEDY 
AT  THE  LIVINGSTON  FACILITY 

A.  Upon  consideration  of  the  remedial  investigation 
report  and  feasibility  study  report  at  the  Livingston  Facility 
and  impacted  area,  the  State  shall  select  the  proper  remedy  for 
the  Livingston  Facility  and  impacted  area  through  a  record  of 
decision  process,  drawing  upon  CERCLA  and  NCP  for  guidance  or 
as  otherwise  appropriate. 

B.  Following  the  selection  of  the  remedy  by  the  State,  the 
parties  will  enter  good  faith  negotiations  to  modify  the  Modified 
Partial  Consent  Decree  or  enter  into  a  new  consent  decree  to  provide 
for  implementation  of  the  remedy.  If  the  parties  cannot  agree 
on  selection  or  implementation  of  the  remedy,  they  may  proceed 
under  appropriate  state  or  federal  law.  Nothing  herein  shall 
be  construed  to  be  a  waiver  of  the  Defendants'  rights  to  challenge 
the  remedy  selected  by  the  State. 

8.  QUALITY  ASSURANCE/QUALITY  CONTROL 
A.  The  Defendants  shall  comply  with  all  approved  quality 
assurance,  quality  control,  and  chain  of  custody  procedures  and 
requirements  as  they  pertain  to  all  sampling  as  set  forth  in  the 
sampling  plan  and  submitted  to  the  State  as  required  in  the  Work 
Plan  attached  as  Exhibit  I  and  as  may  be  required  in  the  Work 
Plan  II. 
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B.  In  order  to  provide  quality  assurance  and  maintain 
quality  control  with  respect  to  all  samples  collected  pursuant 
to  this  Modified  Partial  Consent  Decree,  the  Defendants  shall: 

1.  Arrange  for  access  for  the  State  and  its  authorized 
representatives,  upon  reasonable  notice  to  Defendants  and 
during  regular  business  hours,  to  any  laboratories  and 
personnel  utilized  by  the  Defendants  for  analyses; 

2.  Ensure  that  all  sampling  and  analyses  are  performed 
according  the  methods  set  forth  in  the  approved  site 
sampling  plan,  including  all  field  and  laboratory  quality 
assurance/ quality  controls  plans; 

9.   DEVELOPMENT  AND  EXECUTION  OF  EMERGENCY  RESPONSE  ACTIONS 
A.    If  during  the  execution  of  an  Approved  Work  Plan, 
Defendants  ascertain  that  there  has  been  an  unanticipated 
Release  which  has  not  previously  been  identified,  and  for  which 
emergency  action  is  appropriate.  Defendants  shall  immediately, 
but  no  later  than  48  hours  after  discovery,  notify  the  State 
through  the  State's  Project  Coordinator.   If  it  is  determined 
by  the  State  that  such  Release  poses  an  imminent  threat  to 
public  health,   welfare  or  the  environment  and  requires  an 
immediate  response.  Defendants  shall  within  ten  (10)  working 
Days  of  such  determination  develop  and  submit  to  the  State,  a 
proposed  Emergency  Response  Plan,   together  with  a  detailed 
schedule  for  its  implementation,  which  shall,  at  a  minimum: 

// 
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1.  set  forth  a  program  and  schedule  which  will  fully 
analyze  the  nature  and  extent  of  contamination  resulting 
in  whole  or  in  part  from  such  Release; 

2.  propose  an  appropriate  exposure  risk  assessment  to 
determine  the  extent  of  exposure  or  potential  for  exposure 
to  individuals,  which  assessment  shall  be  based  on  factors 
including  the  nature  and  extent  of  contamination,  the  existence 
of  or  potential  for  pathways  of  human  exposure,  the  size  of 
the  community  within  the  likely  pathways  of  exposure,  and 
the  comparison  of  expected  human  exposure  levels  to  short 
term  and  long-term  health  effects  associated  with  identified 
Hazardous  or  Deleterious  Substances  and  any  available 
recommended  exposure  or  tolerance  limits  for  such  Substance 
and  Contaminants; 

3.  require  the  performance  of  a  feasibility  analysis 
of  the  results  obtainable  by,  schedule  required  for,  and 
costs  of  remedial  alternatives  which  would  adequately  protect 
human  health  and  the  environment  and  minimize  injury  to  or 
loss  of  natural  resources  of  the  State  of  Montana.  The 
proposed  Emergency  Response  Plan  shall  require  the  development 
and  submission  to  the  State  of  a  detailed  draft  report 
following  the  completion  of  each  of  the  foregoing  stages. 
B.    Upon  receipt  of  the  Emergency  Response  Plan  from 

Defendants  pursuant  to  paragraph  A  of  this  Section  9,  the  State 
shall  review  and  approve,  modify  or  reject,  with  instructions 
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for  resubmittal,  the  Emergency  Response  Plan  submitted  by- 
Defendants.  In  the  event  the  State  approves  Defendants'  initially 
submitted  Emergency  Response  Plan,  Defendants  shall  execute  the 
plan  in  a  professional  and  workmanlike  manner  at  their  own 
expense  and  in  full  compliance  with  the  terms  and  conditions  of 
this  Modified  Partial  Consent  Decree  and  schedules  established 
in  the  Plan. 

C.  In  the  event  the  State  modifies  the  Emergency  Response 
Plan  originally  submitted  by  Defendants,  Defendants  shall  have 
five  (5)  Days  from  receipt  of  the  modified  Emergency  Response  Plan 
to  review  and  accept  or  reject  the  modifications  proposed 
by  the  State.  In  the  event  Defendants  do  not  accept  all 
modifications  proposed  by  the  State,  Defendants  shall  on  or 
before  the  fifth  Day  after  receipt  of  the  State's  modifications, 
invoke  the  dispute  resolution  process  set  forth  in  Section  15 
of  this  Modified  Partial  Consent  Decree.  In  the  event  Defendants 
fail  to  timely  invoke  the  dispute  resolution  provisions,  they  shall 
be  deemed  to  have  waived  all  objections  to  the  State's  proposed 
modifications  and  shall  execute  the  modified  Emergency  Response 
Plan  at  their  own  expense  in  a  professional  and  worlonanlike  manner 
in  full  compliance  with  the  requirements  of  this  Modified 
Partial  Consent  Decree  and  the  schedules  established  in  the 
Emergency  Response  Plan. 

// 
// 
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D.  In  the  event  the  State  rejects  the  original  proposed 
Emergency  Response  Plan  submitted  by  Defendants  pursuant  to 
paragraph  A  of  this  Section  9,  the  State  shall  notify  Defendants 
of  such  rejection  and  shall  specify  the  bases  upon  which  the 
State  has  determined  that  the  Emergency  Response  Plan  is  not 
adequate  or  does  not  fulfill  the  requirements  of  paragraph  A 
of  this  Section  9.  The  State  shall  then  prepare  the  Emergency 
Response  Plan  at  Defendants  expense,  except  upon  receipt  of 
such  notice,  Defendant  shall  have  seven  (7)  Days  to  invoke  the 
dispute  resolution  provisions  set  forth  in  Section  15  of  this 
Modified  Partial  Consent  Decree.  The  Emergency  Response  Plan  shall 
then  be  designed  according  to  decisions  made  by  the  State  and/or 
Defendants  during  the  dispute  resolution  process.  Once 
the  Emergency  Response  Plan  has  been  established  as  a  result  of 
the  dispute  resolution  process,  Defendants  shall  execute  the 
Emergency  Response  Plan  in  a  professional  and  workmanlike 
manner  at  their  own  expense  and  in  full  compliance  with  the 
terms  and  conditions  of  this  Modified  Partial  Consent  Decree 
and  work  activities  and  schedules  established  in  the  Emergency 
Response  Plan. 

10.   RECORD  PRESERVATION 

The  Defendants  agree  that  they  shall  preserve  and  make 
available  to  the  State,  during  the  pendency  of  this  Modified 
Partial  Consent  Decree  and  for  a  period  of  ten  (10)  years  from 
the  date  of  termination  of  this  Modified  Partial  Consent  Decree, 
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all  nonprivileged  records  or  documents  in  their  possession  or 
in  the  possession  of  their  employees,  agents,  accountants. 
Contractors,  or  attorneys  that  relate,  directly  or  indirectly, 
to  the  Work  performed  at  the  site  pursuant  to  this  Modified 
Partial  Consent  Decree.  At  the  end  of  this  ten  (10)  year 
period,  the  Defendants  may  destroy  any  such  records,  but  only 
after  notifying  the  State  at  least  thirty  (30)  calendar  Days  in 
advance  and  allowing  the  State  to  inspect  and  copy  any  such  records. 
11.   REIMBURSEMENT  OF  COSTS,  AND  ASSESSMENT  OF  DAMAGES 

A.  The  terms  and  provisions  of  the  Stipulation  for  Dismissal 
filed  contemporaneously  herewith,  control  the  disposition  of 
past  response  costs  incurred  by  the  State  in  connection  with  the 
investigation  of  or  response  to  releases  or  threatened 
releases  at  the  Livingston  or  Mission  Wye  Facilities  or  the 
Livingston  Landfill  or  Livingston  Incinerator  occurring  prior 
to  the  approval  of  this  Modified  Partial  Consent  Decree. 

B.  On  or  before  the  beginning  of  each  calendar  quarter 
(i.e.,  January  1,  April  1,  July  1,  October  1)  beginning  on  the 
effective  date  of  this  Modified  Partial  Consent  Decree,  the 
State  shall  submit  an  accounting,  including  all  applicable 
documentation  or  summaries  thereof,  to  the  Defendants  covering 
all  response  costs  and/or  remedial  actions  costs  incurred  by 
the  State  in  connection  with,  or  arising  out  of,  its  response 
to  releases  or  threatened  releases  from  the  Livingston  or 
Mission  Wye  Facilities,  specifically  including  all  activities 
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and  oversights  undertaken  in  discharge  of  the  State's  role  and 
responsibilities  under  this  Modified  Partial  Consent  Decree. 
Within  thirty  (30)  Days  of  receipt  of  documentation  from  the 
State,  the  Defendants  shall,  subject  to  its  right  to  invoke  the 
provisions  in  paragraph  D  of  this  Section  11,  reimburse  the 
State  for  all  such  costs. 

C.  Payment  to  the  State  for  its  costs  described  in  paragraph  B 
shall  be  by  certified  or  cashier's  check,  made  payable  to 
"State  of  Montana,  Department  of  Health  and  Environmental 
Sciences"  and  shall  be  tendered  to:  Centralized  Services  Division, 
Montana  Department  of  Health  and  Environmental  Sciences,  Cogswell 
Building,  Room  C123,  Helena,  Montana  59620.  Payments  should 
be  identified  as  "Remedial  Response  and  Natural  Resource  Assessment 
Reimbursement".  Copies  of  all  payments  to  the  State  shall  be 
provided  at  the  time  of  such  payment  to:  Donald  E.  Pizzini, 
Director,  Montana  Department  of  Health  and  Environmental  Sciences, 
Cogswell  Building,  Helena,  Montana  59620. 

D.  If  the  Defendants  conclude  that  the  State  has  made  an 
accounting  error  or  has  included  response  costs  that  are  not 
recoverable  under  this  Modified  Partial  Consent  Decree  or 
CECRA,  Chapter  709,  Laws  of  Montana  1989,  CERCLA  Section  107, 
42  U.S.C.  §  9607,  they  may  contest  payment  and  withhold  the 
disputed  amount  by  notifying  the  State  of  these  conclusions, 
together  with  the  factual  basis  and  arguments  upon  which  the 
Defendants  rely  to  support  their  conclusion,  in  writing  within 
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thirty  (30)  Days  of  receipt  of  the  accounting.  Any  objection 
to  the  State's  response  costs  or  supporting  arguments  not  made 
within  that  time  is  waived.  Following  receipt  of  the  Defendants' 
objections  and  supporting  arguments,  the  State  and  the  Defendants 
shall  then  have  fifteen  (15)  Days  to  resolve  their  differences. 
Upon  request  of  Defendants,  the  State  shall  supply  all  applicable 
documentation  in  lieu  of  summaries  for  those  issues  which  are 
disputed  by  the  Defendants.  If  agreement  cannot  be  reached 
within  the  15-Day  period,  the  dispute  shall  be  submitted  to  dispute 
resolution. 

E.  For  purposes  of  paragraphs  A  through  D,  inclusive,  of 
this  Section  11,  the  term  "response  cost"  and  "remedial  action 
costs"  shall  include  all  costs  of  all  activities  included 
within  the  definitions  of  the  terms  "remove"  or  "removal," 
"remedy"  or  "remedial  action,"  and  "respond"  or  "response"  in 
CERCLA  sections  101(23),  (24),  and  (25),  respectively,  42  U.S.C. 
§§  9601(23),  (24)  and  (25),  or  "remedial  action  costs"  in 
CECRA,  Section  75-10-701,  MCA. 

F.  Defendants  shall  pay  for  an  assessment  of  injury, 
destruction,  or  loss  of  natural  resources  upon  selection  of 
the  remedy  for  the  Livingston  Facility,  pursuant  to  CERCLA 
as  amended.  The  process  to  be  followed  will  be  set  forth  in  a 
State  approved  work  plan  and  will  be  subject  to  the  dispute 
resolution  process  set  forth  in  Section  15. 

// 

27 


12.   REPORTING,  RECORD  EXCHANGE  AND  PRESERVATION 

A.  One  copy  of  all  plans,  reports,  notices  and  other  Work 

products  required  under  the  terms  of  this  Modified  Partial 

Consent  Decree  shall  be  sent  by  overnight  express  mail  to  each 

of  the  following: 

Project  Coordinator 

Solid  and  Hazardous  Waste  Bureau 

Montana  Department  of  Health  and 

Environmental  Sciences 
Cogswell  Building,  Room  B201 
Helena,  MT  59620 

Donald  E.  Pizzini 

Director 

Department  of  Health 

and  Environmental  Sciences 
Cogswell  Building 
Helena,  MT  59620 

B.  Defendants  and  their  Contractors  shall  make  available 
to  the  State  in  a  timely  manner,  the  results  of  sampling  and 
testing,  and  other  data  generated  by  them  or  on  their  behalf, 
including  raw  data  and  field  notes,  and  any  other  relevant 
information  in  their  possession  regarding  the  actions  called 
for  by  this  Modified  Partial  Consent  Decree,  except  as  protected 
by  the  attorney/client  and  work  product  privileges.   It  shall 
be  the  burden  of  the  Defendants  to  establish  any  attorney/client 
or  work  product  privilege  as  it  relates  to  technical  data. 

C.  All  records,  documents,  information,  and  raw  data  of 
whatever  kind,  nature  and  description  (including  but  not  limited 
to  field  notes,  daily  ledgers,  diaries,  memoranda,  and  notes) , 
within  the  custody  or  control  of  Defendants  or  their  Contractors 
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relating,  directly  or  indirectly,  to  the  Work  Plans,  response 
or  corrective  actions,  or  performance  of  any  of  the  activities 
required  by  or  undertaken  pursuant  to  this  Modified  Partial 
Consent  Decree  or  Approved  Work  shall  be  available  at  all  times 
to  the  State  for  inspection  and  copying,  except  as  protected  by 
the  attorney/client  and  attorney  work  product  privileges.  Any 
assertion  of  attorney/client  or  attorney  work  product  privilege 
is  subject  to  dispute  resolution. 

13.  FORCE  MAJEURE 
A.  Failure  of  the  Defendants  to  comply  with  the  requirements 
of  this  Modified  Partial  Consent  Decree,  including  any  approved 
Work  Plan  shall  be  excused  only  to  the  extent  such  delays  or 
failures  of  performance  are  caused  by  reasonably  unforeseeable 
occurrence (s)  beyond  the  control  of  the  Defendants  and  which 
delays  or  failures  the  Defendants,  by  the  exercise  of  due 
diligence,  could  not  have  prevented,  avoided,  or  substantially 
minimized  (hereinafter:  "Force  Majeure") ,  including  but  not 
limited  to:  Acts  of  God,  war,  revolution,  riots,  strikes, 
fires,  or  floods.  Such  circumstances  also  include,  but  are  not 
limited  to,  delays  or  failures  of  governmental  agencies  in 
issuing  necessary  permits  or  approvals,  provided  that  the 
Defendants  have  timely  submitted  complete  applications  and 
provided  all  required  information.  Such  circumstances  may  also 
include  delays  in  obtaining  access  to  property  of  third  Parties, 
provided  that  the  Defendants  have  made  a  good  faith  and  timely 
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effort  to  secure  such  access,  and  provided  that  the  Defendants 
have  requested  assistance  from  the  State  in  a  timely  manner. 
Such  circumstances  shall  not  include  increased  cost  of  performance, 
changed  economic  circumstances,  or  normal  precipitation  events. 
The  Defendants  shall  bear  the  burden  of  proving  by  clear  and 
convincing  evidence  that  any  failure  to  comply  with  the  requirements 
of  this  Modified  Partial  Consent  Decree  or  of  Approved  Work 
Plans  or  submittals  is  due  to  Force  Majeure.  B.  The  Defendants 
shall  notify  the  State's  Project  Coordinator (s)  orally,  within 
24  hours,  and  shall,  within  three  (3)  Days  of  oral  notification 
to  the  State,  notify  the  State  in  writing  of  the  anticipated 
length  and  cause  of  delay,  the  measures  taken  and  to  be  taken 
to  prevent  or  minimize  the  delay,  and  the  timetable  by  which 
the  Defendants  intend  to  implement  those  measures.  Oral 
notification  to  the  State  must  occur  in  no  event  more  than  24 
hours  after  Defendants  become  aware  of  the  occurrence  or  event 
causing  the  delay  or  failure  in  whole  or  in  part.  Failure  to 
timely  make  the  oral  and  written  notifications  to  the  State 
required  by  this  paragraph  B  of  any  event  for  which  Force 
Majeure  is  claimed  shall  waive  the  defense  otherwise  provided  by 
this  Section,  but  only  for  the  event  for  which  notice  has  not 
been  made. 

C.  If  the  Defendants  demonstrate  to  the  State  that  the 
delay  has  been  or  will  be  caused  by  circumstances  beyond  the 
reasonable  control  of  the  Defendants  and  that  they  exercised  due 
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diligence  to  prevent  the  delay,  the  time  for  performance  for  that 
element  of  Approved  Plans  or  submittals  shall  be  extended  for  a 
period  equal  to  the  delay.  The  extension  of  time  may  include  any 
reasonable  additional  time  necessary,  not  to  exceed  15  Days,  to 
mobilize  manpower  or  machinery  after  the  elimination  of  the  Force 
Majeure  event.  This  shall  be  accomplished  through  written  notice 
or  through  an  amendment  to  this  Modified  Partial  Consent  Decree, 
as  appropriate.  Such  an  extension  does  not  alter  the  schedule 
for  performance  or  completion  of  other  tasks  required  by  Approved 
Plans  or  submittals  unless  these  are  specifically  altered  by 
amendment  of  the  Modified  Partial  Consent  Decree,  or  unless  the 
Work  on  those  other  tasks  depends  on  continued  Work  on  the 
tasks  delayed  by  the  Force  Majeure  event.  In  the  event  further 
Work  depends  on  the  Work  unavoidably  delayed  by  the  Force 
Majeure  event,  the  time  for  performance  of  the  further  Work 
shall  be  extended  only  for  a  period  equal  to  that  of  the  delay 
caused  by  the  Force  Majeure  event. 

D.   In  the  event  that  the  State  and  Defendants  cannot  agree 
that  any  delay  or  failure  has  been  or  will  be  caused  by 
circumstances  beyond  the  reasonable  control  of  the  Defendants 
or  if  there  is  no  agreement  on  the  length  of  the  extension,  the 
dispute  shall  be  resolved  in  accordance  with  provisions  of 
Section  15  of  this  Modified  Partial  Consent  Decree. 
// 
// 
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14.   APPROVALS 

A.  The  State  shall  review  all  work  plans,  reports,  schedules 
and  other  documents  submitted  in  accordance  with  this  Modified 
Partial  Consent  Decree  ("submittal")  made  by  Defendants  within 
a  reasonable  amount  of  time  based  on  the  public  health  and  the 
complexity  of  the  review.  Defendants,  as  part  of  this  Modified 
Partial  Consent  Decree,  shall  allow  for  review  on  a  timely 
basis.  The  review  format  shall  also  allow  for  public  review 
and  comment  of  the  remedial  investigation  report,  the  feasibility 
study  report  and  for  significant  remedial  action  not  covered 
by  Exhibit  I.  The  format  for  the  review  will  provide  for  an 
initial  DHES  evaluation  of  suitability.  Acceptance  of  the 
submittal  for  review  will  require  DHES  to  provide  review  and 
approval  within  a  period  of  time  specified  by  DHES.  If  the 
specified  time  period  is  not  adhered  to,  the  Defendants  may 
invoke  dispute  resolution  actions.  If  the  submittal  is  rejected 
such  rejection  will  be  based  upon  gross  deficiencies  within  the 
submittal . 

B.  Upon  submission  of  the  submittal  to  DHES,  an  initial 
evaluation  shall  be  made  of  the  submittal  for  gross  deficiencies 
and  the  resource  requirements  for  adequate  review.  The  DHES 
shall  perform  this  review  and  provide  a  written  response  of  the 
findings  -within  10-working  Days  of  the  date  received.  The  written 
response  shall  either  provide  acceptance  of  the  submittal  for 
further  review,  approval  or  rejection  of  the  submittal.   If 
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the  submittal  is  judged  to  be  deficient,  it  shall  be  returned 
to  the  Defendants  with  a  written  description  of  the  principal 
deficiencies.  The  Defendants  shall  correct  the  deficiencies 
and  resubmit  the  submittal  to  DHES  for  additional  review.  If 
the  submittal  review  indicates  that  adequate  review  and  approval 
cannot  be  provided  within  a  reasonable  time  frame,  an  estimate 
of  the  resources  necessary  for  review  shall  be  submitted  to  the 
Defendants.  The  Defendants  shall  then  be  responsible  for 
providing  funding  for  the  resources  required  for  suitable 
review  or  provide  an  acceptable  alternative  for  the  review 
schedule.  If  the  Defendants  and  the  DHES  cannot  agree  upon  the 
basis  for  an  alternative  review  schedule,  or  the  basis  for 
additional  resource  funding,  then  the  dispute  resolution  provisions 
of  Section  15  shall  be  invoked. 

Formal  review  will  commence  and  proceed  on  submittals,  or 
portions  thereof,  which  are  not  deficient  and  for  which  resource 
limitation  issues  have  been  resolved.  Formal  review  will  not 
commence  and  proceed  on  any  portions  of  a  submittal  which  are 
deficient  or  for  which  resource  limitation  issues  have  not  been 
resolved. 

C.  Once  the  submittal  has  been  accepted  for  formal  review, 
if  required  under  Section  A  or  otherwise  under  the  terms  of  this 
Modified  Partial  Consent  Decree,  the  submittal  shall  be  distributed 
to  the  public  information  facilities  to  begin  a  30  Day  public 
comment  period.   During  the  public  comment  period,  DHES  shall  begin 
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review  of  the  submittal  and  work  with  the  Defendants  to  identify 
the  need  for  modifications,  revisions  or  additional  information. 
Upon  completion  of  the  public  comment  period,  the  DHES  and  the 
Defendants  shall  consider  appropriate  public  comments  and  finalize 
the  submittal  within  3  0  Days. 

D.  The  schedule  established  for  review  of  the  submittal 
by  the  public  and  DHES  may  be  modified  by  both  the  Defendants  and 
DHES.  For  actions  not  requiring  public  comment  or  those  which 
constitute  an  emergency,  the  time  period  for  review  may  be 
reduced.  For  the  remedial  investigation  report,  the  feasibility 
study  report  and  significant  remedial  actions  outside  Exhibit  I, 
the  time  period  for  review  may  be  extended  to  meet  the  level  of 
review  effort  required  with  the  available  manpower.  Any  reductions 
or  extensions  of  the  specified  periods  for  review  shall  be 
approved  by  both  the  DHES  and  the  Defendants.  If  joint  approval 
is  not  made,  the  dispute  resolution  process  may  be  invoked. 

E.  The  State  and  Defendants  shall  provide  the  opportunity 
to  consult  with  each  other  during  the  review  of  submittals  or 
modifications  under  this  part.   It  is  envisioned  that  on  site 
coordinators  will,  in  the  first  instance,  attempt  to  resolve 
disputes  before  referring  them  to  dispute  resolution. 

F.  At  the  completion  of  a  specified  review  period,  if  the 
DHES  has  not  completed  the  review  and  approval  process  and  an 
amended  schedule  cannot  be  agreed  to  by  the  parties,  or  if  DHES 
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has  rejected  the  submittal,  the  Defendants  may  invoke  the  dispute 
resolution  process. 

15.   RESOLUTION  OF  DISPUTES 

Except  as  otherwise  provided  herein,  in  the  event  there  is 
a  dispute  arising  under  this  Modified  Partial  Consent  Decree, 
the  dispute  shall  be  resolved  in  the  following  manner:  A.  The 
parties  agree  to  submit  any  dispute  arising  under  this  section 
to  mediation.  Within  30  business  Days  of  the  effective  date  of 
this  Modified  Partial  Consent  Decree,  the  parties  shall  submit 
to  each  other  lists  of  at  least  three  neutral  persons  nominated 
to  serve  as  mediators.  All  listed  persons  not  rejected  within 
10  business  Days  following  receipt  of  such  list  shall  be  deemed 
to  be  acceptable  mediators.  If  all  nominated  persons  are 
rejected  or  if  an  existing  mediator  must  be  replaced,  the  nomination 
process  shall  be  repeated  until  at  least  two  mediators  acceptable 
to  the  parties  are  identified.  Mediation  nomination  lists  shall 
set  forth  the  name,  business,  affiliation,  address,  telephone 
number  and  a  statement  of  the  qualifications  of  the  proposed 
mediators.  A  mediator  may  be  replaced  at  any  time  at  the 
request  of  any  party  following  the  foregoing  mediator  selection 
procedures. 

B.  The  State  and  the  Defendants  shall  each  select  one 
mediator  from  the  list  of  eligible  mediators.  Non-binding 
neutral  mediation  may  extend  for  up  to  14  business  days. 
Agendas  and  procedures  shall  be  as  the  parties  agree,  but 
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suggestions  by  the  mediators  shall  be  given  full  consideration 
in  good  faith.   The  mediators  may  meet  or  talk  with  the  State 
or  the  Defendants  separately,  in  the  mediators'  sole  discretion. 
It  is  the  intent  of  the  parties  that  mediation  be  flexible  and 
informal,  in  order  to  facilitate  the  resolution  of  any  dispute 
to  the  greatest  extent  possible. 

C.  The  State  or  the  Defendants  may  withdraw  from  mediation 
at  any  time,  but  only  after  participating  in  at  least  one 
meeting  or  conference  convened  by  the  mediator.  The  right  to 
withdraw  from  mediation  shall  be  considered  a  last  resort  and 
should  be  exercised  only  on  a  good  faith  belief  that  mediation 
will  serve  no  useful  purpose.  Withdrawing  parties  remain  bound 
by  protocol  provisions  on  confidentiality. 

D.  Meetings  or  conferences  with  the  mediators  shall  be 
treated  as  settlement  negotiations  within  the  meaning  of  Rule  408 
of  the  Federal  Rules  of  Evidence.  Statements  made  by  any  person 
during  any  such  meetings  or  conferences  shall,  likewise,  be 
deemed  to  have  been  made  in  compromise  negotiations  and  shall 
not  be  offered  in  evidence  in  any  proceeding  by  any  person. 
The  mediators  will  be  disqualified  as  witnesses,  consultants, 
or  experts  in  any  pending  or  future  action  relating  to  the 
subject  matter  of  the  mediation,  including  those  between  persons 
not  party  to  the  mediation. 

// 
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E.  The  mediators   shall  make  no  written   findings  or 
recommendations.   Mediation  sessions  shall  not  be  recorded 
verbatim  and  no  formal  minutes  or  transcripts  of  sessions  shall 
be  maintained. 

F.  If  the  dispute  cannot  be  resolved  by  mediation,  the 
Director  of  DHES  shall  decide  the  matter  and  make  written  findings 
supporting  the  decision.  The  Director  may  request  an  informal, 
private  consultation  with  the  mediators  prior  to  rendering  his 
decision.  Such  decision  will  be  "final  agency  action"  reviewable 
by  the  Court  on  the  basis  that  the  decision  is  arbitrary  and 
capricious  or  not  supported  by  the  record. 

G.  Subject  to  the  State's  authority  to  grant  waivers  or 
exemptions  under  applicable  law,  nothing  in  this  Modified 
Partial  Consent  Decree,  or  any  approval  granted  pursuant  to 
this  Modified  Partial  Consent  Decree  shall  be  interpreted  so  as 
to  waive  or  modify  Defendants'  responsibility  to  comply  with 
all  permit  application  and  permit  requirements  and  any  other 
applicable  regulations  pursuant  to  applicable  local,  state  or 
federal  laws. 

H.  Implementation  of  these  Dispute  Resolution  procedures 
shall  not  provide  a  basis  for  delay  for  any  schedule  for  activities 
required  by  any  approved  work  plan  or  addendum  unless  the  DHES 
agrees  in  writing  to  a  schedule  extension.  Any  stipulated 
penalties  which  arise  out  of  or  are  the  subject  of  the  dispute 
resolution  shall  accrue  during  dispute  resolution  procedures. 
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In  the  event  this  process  ends  in  favor  of  the  State,  all 
penalties  shall  be  immediately  due  and  owning  unless  either  the 
Administrator  of  the  Environmental  Sciences  Division  or  the 
Director  of  DHES  finds  that  the  Defendants'  position  was 
substantially  justified.  If  it  is  found  that  the  Defendants' 
position  was  substantially  justified,  then  the  Director,  as 
appropriate,  may  waive  part  or  all  of  the  stipulated  penalties 
incurred.  Such  a  decision  shall  be  solely  at  the  discretion  of 
the  Director.  In  the  event  the  Defendants  prevail  on  issues 
arising  hereunder,  no  stipulated  penalties  will  be  imposed. 

I.  The  Defendants  may  not  challenge  provisions  of  this 
Modified  Partial  Consent  Decree  to  which  they  have  already 
agreed  by  resorting  to  these  dispute  resolution  procedures. 
Implementation  of  these  dispute  resolution  procedures  shall  not 
provide  the  basis  for  any  schedule  extension  for  any  activities 
required  in  this  Modified  Partial  Consent  Decree  unless  the 
State  agrees  in  writing  to  a  scheduled  extension. 

J.  The  State  shall  have  authority  to  suspend  these 
dispute  resolution  procedures  in  matters  arising  under  Sections 
9  and  30. 

16.   SITE  AND  INFORMATION  ACCESS  AND  SAMPLING 

A.  Where  Defendants  do  not  own  the  property  at  the 
Livingston  Facility,  Defendants  agree  to  and  shall  attempt  to 
gain  unrestricted  access  to  all  portions  of  the  Livingston  Facility 
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either  impacted  by  releases,  or  utilized  to  conduct  any  activities 
required  by  this  Modified  Partial  Consent  Decree,  and/or  any 
Approved  Work,  for  the  purpose  of  overseeing  and  inspecting  any 
and  all  activities  or  conditions  which  have  been  or  are  being 
conducted  or  are  addressed  under  or  impacted  by  the  activities 
required  to  be  undertaken  pursuant  to  this  Modified  Partial 
Consent  Decree.  Nothing  herein  shall  limit  or  restrict  any 
statutory  inspection,  site  access,  or  sampling  authorities 
vested  in  the  State  by  applicable  federal  or  state  law. 

B.    Where  Defendants  own  property  at  the  Livingston  and 
Mission  Wye  Facilities  access  to  and  use  of  the  Livingston  and 
Mission  Wye  Facilities  is  hereby  granted  and  ordered  to  the 
State,  its  representatives  or  Contractors,  or  any  other  person (s) 
or  entity(ies),  including  any  potentially  responsible  party  and 
its  response  action  Contractors  for  the  purposes  of  performing 
or  causing  another  to  perform  Work  or  any  other  activities 
required  by  this  Modified  Partial  Consent  Decree  or  any  other 
approved  Work  or  submittal  taken  by  or  at  the  direction  of  the 
State  at  the  Facilities.   This  grant  of  access  includes,  but  it 
is  not  limited  to,  the  right  to  oversee,  perform,  or  cause  to  be 
performed  any  and  all  actions  designed  to  accomplish  the  purposes 
of  this  Modified  Partial  Consent  Decree  or  any  other  approved 
Work  or  submittal. 
// 

// 
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C.  Defendants  shall  not  directly  or  indirectly  take  any 
action  or  authorize  another  to  take  any  action  which  interferes 
with,  hinders,  or  delays  implementation  of  the  Modified  Partial 
Consent  Decree  or  any  approved  Work  or  submittals  taken  by,  at 
the  direction  of,  or  subject  to  oversight  by  the  State  or  its 
representatives;  nor  shall  Defendants  take  any  action  to  allow 
another  to  take  any  action  which  interferes  with,  diminishes, 
or  frustrates  the  effectiveness,  purposes  or  integrity  of  any 
investigative,  corrective  action  or  remedial  action  taken 
pursuant  to  the  grant  of  access  herein. 

D.  All  new  or  previously  undisclosed  records,  documents, 
information,  and  raw  data  of  whatever  kind,  nature  and  description 
within  the  custody  or  control  of  Defendants  or  their  Contractors 
relating  to  the  clean-up  at  the  Livingston  Facility  shall  be 
available  at  all  reasonable  times  to  any  representative  of  the 
State  for  inspection  and  copying. 

E.  Nothing  herein  shall  be  deemed  to  preempt,  limit  or 
restrict  in  any  way  any  and  all  rights  to  site  access  at  the 
Livingston  or  Mission  Wye  Facilities,  including  the  right  to 
inspect  and  copy  documents,  take  samples,  and  obtain  evidence, 
which  the  State,  or  any  of  its  officers,  agencies  or  departments 
or  instrumentalities  may  have  pursuant  to  any  and  all  applicable 
laws  or  rules  of  procedure. 

// 
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F.  No  conveyance  of  title,  easement,  or  any  other  legal 
interest  in  any  portion  of  the  Livingston  or  Mission  Wye  Facilities 
shall  be  consummated  without  a  provision  permitting  the  continued 
unimpeded  operation  and  maintenance  of  all  components  of  and 
all  structures  and  improvements  resulting  from  or  related  to 
the  Work,  the  timely  performance  of  any  Work  to  be  done  pursuant 
to  this  Modified  Partial  Consent  Decree,  and  the  access  to  the 
Livingston  and  Mission  Wye  Facilities  granted  to  the  State 
herein,  and  all  such  conveyances  of  title  or  legal  interest  in 
any  portion  of  the  Livingston  or  Mission  Wye  Facilities  shall 
contain  a  covenant  to  permit  such  access  and  the  unimpeded  operation 
and  maintenance  of  such  structures  and  improvements  and  performance 
of  such  Work.  At  least  forty-five  (45)  Days  prior  to  any 
conveyance  of  title  of  any  interest  in  all  or  any  portion  of 
the  Livingston  or  Mission  Wye  Facilities,  the  person(s)  owning 
such  property  or  legal  interest  shall  notify  the  State  by 
registered  mail  of  the  intent  of  such  person  (s)  to  convey 
title  or  any  legal  interest  in  such  property.  This  notice 
shall  contain  a  detailed  description  of  the  legal  interest  and 
property  intended  to  be  conveyed,  an  identification  of  and 
current  mailing  address  for  the  person (s)  to  whom  such  legal 
interest  will  be  conveyed,  and  an  exact  copy  of  the  provision (s) 
of  the  conveyance  instrument  permitting  the  continued  operation, 
maintenance,  performance  and  access  prescribed  herein.  The 
restrictions  and  obligations  set  forth  in  this  paragraph  F 
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shall  run  with  the  land  and  shall  be  binding  upon  any  and  all 
persons  who  acquire  title  or  any  legal  interest  in  all  or  any 
portion  of  the  Livingston  or  Mission  Wye  Facilities. 

G.  Defendants  shall  file  at  their  cost  a  copy  of  this 
Modified  Partial  Consent  Decree  at  the  Public  Library  in  Livingston, 
Montana. 

H.  The  Defendants  hereby  consent  to  observation  by  State 
representatives,  subject  to  the  site  health  and  safety  plan,  at 
any  time  during  the  performance  of  Work  required  under,  performed 
in  connection  with,  or  undertaken  in  furtherance  of  the  purposes 
of  this  Modified  Partial  Consent  Decree.  The  Defendants  consent 
to  the  State  taking  samples  or  split  samples  at  any  time  at  the 
State's  discretion. 

I.  To  the  extent  access  to  property  owned  by  third  parties 
is  required  in  order  for  the  Defendants  to  carry  out  the 
requirements  of  this  Modified  Partial  Consent  Decree,  and 
approved  Work  or  submittals,  the  Defendants  shall  use  their 
best  efforts  to  obtain  such  access.  The  State  shall  use  its 
best  efforts  to  obtain  access  for  the  Defendants  if  the  Defendants 
provide  documentation  to  the  State  demonstrating  that  they  have 
used  their  best  efforts  to  obtain  access  on  their  own  and 
failed  to  obtain  access.  The  Defendants  agree  that  they  will 
reimburse  the  State  for  all  expenses  the  State  incurs  in  gaining 
access  for  the  Defendants,  at  the  request  of  the  Defendants, 
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and  will  indemnify  the  State  as  provided  in  Section  24  of  this 
Modified  Partial  Consent  Decree. 

17.   DESIGNATION  OF  PROJECT  COORDINATOR 

A.  On  or  before  the  effective  date  of  this  Modified 
Partial  Consent  Decree,  the  Defendants  shall  designate  one  or 
more  Project  Coordinators  and  Alternate  Project  Coordinators. 
The  State  Project  Coordinator  will  be  John  Wadhams.  Each 
Project  Coordinator  shall  be  responsible  for  overseeing  the 
implementation  of  this  Modified  Partial  Consent  Decree.  To  the 
maximum  extent  practicable,  communications  between  the  Defendants 
and  the  State,  and  all  documents,  reports,  approvals,  and  other 
correspondence  concerning  the  activities  performed  pursuant  to 
or  required  by  the  terms  and  conditions  of  this  Modified  Partial 
Consent  Decree,  shall  be  directed  through  the  Project  Coordinators. 
If  the  Project  Coordinator  is  unavailable,  such  information 
shall  be  directed  through  the  Alternate  Project  Coordinator. 
During  implementation  of  the  Work  Plans,  the  Project  Coordinators 
shall,  whenever  possible,  attempt  in  good  faith  to  resolve 
disputes  informally  through  discussion  of  the  issues. 

B.  The  State,  and  the  Defendants  shall  each  have  the  right 
to  change  their  respective  Project  Coordinators.  Such  a  change 
shall  be  accomplished  by  notifying  the  other  party  in  writing  at 
least  ten  (10)  calendar  Days  prior  to  the  change. 

// 
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C.  The  State  Project  Coordinator  shall  have,  and  may 
exercise,  the  authority  vested  in  the  State  by  Sections  75-5-621 
and  75-10-712,  MCA.  In  addition,  he  or  she  shall  have  the  authority 
to  immediately  halt  any  activities  at  the  Facilities  which  are 
being  or  may  be  undertaken  pursuant  to  this  Modified  Partial 
Consent  Decree,  which  violate,  threaten  to  violate,  or  which 
cause  or  threaten  to  cause,  a  public  nuisance  or  a  violation  of 
any  requirements  of  applicable  federal  or  state  law,  this 
Modified  Partial  Consent  Decree,  or  an  Approved  Work  Plan. 

D.  The  absence  of  the  State  Project  Coordinator  from  the 
Facilities  shall  not  be  cause  for  stoppage  of  the  Work  to  be 
performed  pursuant  to  this  Modified  Partial  Consent  Decree. 

18.   ADMISSABILITY  OF  DATA 

Except  as  provided  herein,  Defendants  hereby  stipulate  to 

the  admissibility  of  and  waive  all  evidentiary  objection(s)  to 

the  admissibility  of  any  validated  data  and  all  reports  generated 

or  evaluated  pursuant  to  this  Modified  Partial  Consent  Decree 

in  any  administrative  or  judicial  proceeding  brought  by  the 

State  and  arising  out  of  or  related  to  the  subject  matter  of 

this  Modified  Partial  Consent  Decree.    For  purposes  of  this 

Section  18,  the  term  "validated  data  .  .  .  generated  or  evaluated" 

shall   mean   data   that   has   been   verified   by   the   quality 

assurance/ quality  control  ("QA/QC")  procedures  required  by  this 

Modified  Partial  Consent  Decree. 
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19.   EXTENSIONS 

Defendants  may  request  an  extension  of  any  schedule, 
deadline  or  time  to  make  any  submittal  provided  for  in  this 
Modified  Partial  Consent  Decree  or  exhibit  hereto. 

20.   STIPULATED  PENALTIES 

A.  In  the  event  that  the  Defendants  violate  the  following 
provisions  of  this  Modified  Partial  Consent  Decree,  the  Defendants 
shall  pay,  by  tendering  to  the  State  within  ten  (10)  Days  of  the 
Defendants'  receipt  of  a  written  Demand  from  the  State  for 
payment  of  such  penalties,  which  Demand  shall  specify  the 
events  giving  rise  to  Defendants  asserted  liability  for  stipulated 
penalties  and  the  amount  of  such  penalties,  the  sum(s)  set 
forth  below  to  the  State  as  stipulated  penalties  for  each  stipulated 
penalty  event  (i.e.,  violation,  delay,  refusal  or  failure)  for 
each  calendar  Day  during  which  such  violation,  delay,  or  failure 
occurs  or  continues: 

1.  For  Each  Failure  or  Refusal  to  Perform  the 
Actions  Required  in  Sections  6,  9,  10,  11,  12,  16,  20  and 
30  (for  failure:   calendar  Days  after  failure  to  perform): 

Amount/ Day 

1  -   7  Days  $     500.00 

8-14  Days  2,000.00 

15-  30  Days  5,000.00 

over  30  Days  10,000.00 

2.  For  Each  Violation  of  Sections  8  (QA/QC)  ,  18 
(Admissibility  of  Data) ,  and  24  (Indemnification)  of  this 
Modified  Partial  Consent  Decree: 
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Amount/ Day 

1-7  Days  $     500.00 

8-14  Days  2,000.00 

15-  30  Days  5,000.00 

over  30  Days  10,000.00 

B.    The  Parties  agree,  and  the  State  hereby  finds  that 
the  provisions  of  this  Section  20  are  designed  to  protect  the 
public  health,  welfare  and  environment  by  achieving  a  prompt, 
complete  and  efficient  assessment  of  the  nature  and  extent  of, 
and  plan  for  remediation  of,  the  serious  environmental  degradations 
present  at  the  site;  and  are  integral  and  essential  to  the 
Parties'  desire  that  the  provisions  of  this  Modified  Partial 
Consent  Decree  be,   to  the  maximum  extent  achievable,   self- 
executing  and  self-enforcing.   Defendants  waive  their  right  to 
challenge,  on  legal  grounds,  the  validity  of  stipulated  penalties, 
except  Defendants  retain  the  right  to  dispute  the  factual 
basis  regarding  any  alleged  failure  to  comply  with  the  provisions 
of  this  Modified  Partial  Consent  Decree  to  which  stipulated 
penalties  apply.   Defendants  also  specifically  retain  the  right 
to  assert  as  an  affirmative  defense  that  the  violation  is 
excused  under  the  Force  Majeure  provisions  of  Section  13.   All 
stipulated  penalties  not  specifically  rejected  by  the  dispute 
resolution  process  shall  be  paid  on  or  before  the  thirtieth 
(30th)  Day  following  final  resolution  of  the  dispute  pursuant 
to  Section  15  of  this  Modified  Partial  Consent  Decree. 
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C.  The  State  may,  in  its  discretion,  impose  a  lesser 
penalty  for  minor  violations.  Any  reduction  in  the  stipulated 
penalty  imposed  shall  be  solely  at  the  State  discretion  and  shall 
not  be  subject  to  dispute  resolution. 

D.  The  checks  for  payment  of  the  stipulated  penalties  shall 

be  mailed  within  thirty  (30)  Days  of  Defendants'  receipt  of  a 

written  demand  for  payment.    Payment  of  stipulated  penalties 

pursuant  to  this  Section  20  to  the  State  shall  be  by  certified 

or  cashier's  check,  made  payable  to  the  order  of  "State  of 

Montana,  Department  of  Health  and  Environmental  Sciences"  and 

tendered  to: 

Centralized  Services  Division 

Department  of  Health  and  Environmental  Sciences 

Cogswell  Building,  Room  C123 

Helena,  MT  59620 

A  copy  of  the  transmittal  letter  and  copy  of  the  check  shall 

be  sent  to  the  legal  division  at  the  following  address: 

Donald  E.  Pizzini,  Director 
Cogswell  Building 
Helena,  MT  59620 

E.  The  stipulated  penalties  set  forth  in  paragraph  A  of 
this  Section  20  shall  not  preclude  the  State  from  electing  to 
pursue  any  other  remedy  or  sanction  which  may  be  available  to  the 
State  because  of  the  Defendants'  violation,  delay,  or  failure  or 
refusal  to  comply  with  any  of  the  terms  of  this  Modified  Partial 
Consent  Decree,  including  an  action  for  injunctive  relief  to  enforce 
the  terms  of  this  Modified  Partial  Consent  Decree.   The  demand 
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for  or  payment  of  stipulated  penalties  under  this  Section  20 
shall  not  preclude  the  State  from  seeking  statutory  penalties 
pursuant  to  Sections  75-5-631(1)  and  75-10-417(1),  MCA,  or 
punitive  damages  pursuant  to  Section  75-10-715(2),  MCA. 

F.  Delay  caused  by  formal  dispute  resolution  requested  by 
Defendants  under  Section  15  in  which  the  State  prevails  shall  not 
constitute  "a  circumstance  beyond  the  control  of  the  Defendants" 
for  purposes  of  being  excused  from  payment  of  stipulated  penalties 
under  this  Section  20. 

21.   MUTUAL  RELEASE  AND  COVENANT  NOT  TO  SUE 

A.  In  addition  to  the  terms  and  provisions  of  the  release 
and  covenant  not  to  sue  set  forth  in  the  Stipulation  for  Dismissal 
filed  contemporaneously  herewith,  but  subject  to  the  limitations 
of  this  section.  Defendants  and  Glacier  Park  Company,  and 
their  respective  officers,  directors,  employees  and  agents  of  any 
kind,  will  be  released  from  and  the  State  will  covenant  not  to 
sue  Defendants  and  Glacier  Park  Company  as  to  the  following  claims: 

1.    Work  Performed. 

Whenever  the  Defendants  conclude  that  any  work  as  identified 
in  a  work  plan  has  been  fully  performed,  the  Defendants,  or 
their  authorized  representative,  shall  notify  DHES  in  writing 
certifying  that  the  work  contemplated  by  any  work  plan  has  been 
fully  performed  in  accordance  with  the  requirements  of  this 
Modified  Partial  Consent  Decree.  Upon  such  notification,  the 
DHES  will  review  the  work  within  a  reasonable  period  of  time. 

48 


If  after  review,  the  DHES  determines  that  the  work,  or  any  portion 
thereof,  has  not  been  completed  in  accordance  with  this  Modified 
Partial  Consent  Decree,  or  does  not  satisfy  the  requirements  of 
this  Modified  Partial  Consent  Decree,  the  State  shall  notify 
the  Defendants  in  writing  of  the  activities  which  must  be 
performed  to  complete  the  work  in  accordance  with  the  requirements 
of  the  work  plan  and  this  Modified  Partial  Consent  Decree,  and 
shall  set  forth  a  schedule  for  performance  of  such  activities. 
Any  disputes  arising  hereunder  are  subject  to  dispute  resolution. 
If  the  State  concludes,  following  the  initial  or  any 
subsequent  notification  of  completion  by  the  Defendants,  that 
the  work  has  been  fully  performed  in  accordance  with  this 
Modified  Partial  Consent  Decree,  the  State  shall  so  certify  in 
writing  to  Defendants.  Upon  approval  by  the  State  of  any  work 
performed  by  the  Defendants  under  any  Work  Plan  implemented 
pursuant  to  this  Modified  Partial  Consent  Decree,  the  Defendants 
are  released  from  any  and  all  claims  of  any  nature  which  the 
State  could  assert  against  the  Defendants  as  to  the  adequacy  of 
the  performance  of  the  activities  described  in  any  such  Work 
Plan  and/or  the  results  obtained  from  such  work.  Notwithstanding 
such  approval  of  the  work  by  DHES,  the  Defendants  are  not 
released  from  claims  arising  from  hidden  or  latent  defects,  or 
other  conditions  at  the  Facility,  previously  unknown  and  which 
could  not  reasonably  have  been  discovered  by  DHES  at  the  time 
of  approval. 
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2.    Natural  Resource  Damages  Assessment. 

Upon  payment  by  Defendants  for  a  natural  resource  damage 
assessment  in  accordance  with  the  provisions  of  this  Modified 
Partial  Consent  Decree,  Defendants  are  released  from  any  claim 
by  the  State  for  the  cost  of  assessment  of  impact  of  releases  at 
and  emanating  from  the  Livingston  Facility  on  natural  resources. 

B.  Upon  the  date  of  lodging,  Defendants  hereby  release 
and  covenant  not  to  sue  the  State  as  to  all:    (i)  common  law 
claims;   (ii)   contribution  or  indemnification  claims;   (iii) 
claims  for  monetary  damages;  and  (iv)  civil,  state  and  federal 
statutory  or  regulatory  claims  and  causes  of  action  available 
to  be  asserted  by  Defendants  which  have  been,  or  could  have 
been  asserted  against  the  State  as  of  the  date  of  lodging  of 
this  Modified  Partial  Consent  Decree,  arising  out  of  all  matters 
relating  to  or  arising  from  the  Livingston  and  Mission  Wye 
Facilities. 

C.  This  Mutual  Release  and  Covenant  Not  to  Sue   shall 
not  apply  to: 

1.  A  claim  by  any  person  other  than  the  parties  to 
•  this  Modified  Partial  Consent  Decree; 

2.  Any  costs  incurred,  not  previously  covered  by 
the  terms  of  this  Modified  Partial  Consent  Decree,  by  the 
State  as  a  result  of  the  exercise  of  its  response  authority 
under  common  law,  federal  or  state  statutes  or  regulations 
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due  to  a  future  release  or  substantial  threat  of  a  release 
at  or  from  the  Livingston  or  Mission  Wye  Facilities; 

.3.  Any  damages  incurred  by  the  State  as  a  result 
of  any  future  release  or  substantial  threat  of  release  at 
or  from  the  Livingston  or  Mission  Wye  Facilities. 

D.  Nothing  within  this  Modified  Partial  Consent  Decree 
shall  be  construed  to  limit  the  authority  of  the  State  to 
undertake  any  action  against  any  defendant  or  all  of  them  in 
response  to  or  to  recover  the  costs  of  responding  to  conditions 
at  or  from  the  Livingston  or  Mission  Wye  Facilities  which  may 
present  an  imminent  and  substantial  endangerment  to  the  public 
health,  welfare  or  the  environment  resulting  from  or  in  connection 
with  either  the  occurrence  or  discovery  after  execution  by  the 
parties  of  this  Modified  Partial  Consent  Decree  of  (i)  previously 
unknown  or  undetected  conditions  at  or  emanating  from  the  Livingston 
or  Mission  Wye  Facilities;  or  (ii)  other  previously  unknown  or 
new  facts;  or  (iii)  scientific  knowledge  regarding  the  toxicity 
of  conditions  at  the  Livingston  or  Mission  Wye  Facilities, 
except  to  the  extent  such  conditions,  facts  or  scientific 
knowledge  relate  to  releases  identified  as  of  the  date  of 
lodging  this  Modified  Partial  Consent  Decree. 

E.  Defendants  agree  and  nothing  in  this  Modified  Partial 
Consent  Decree  shall  limit,  subject  to  the  State's  authority  to 
grant  waivers,  Defendants'  duty  to  comply  fully  with  all  applicable 
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federal,  state  and  local  environmental  laws,  regulations,  and 
standards. 

F.    Nothing  within  this  Modified  Partial  Consent  Decree 
shall  be  construed  to  relieve  Defendants  of: 

1.  any  liability  for  natural  resources  damages  at 
the  Livingston  and  Mission  Wye  Facilities. 

2.  any  liability  for  assessment  of  impact  of  releases 
to  natural  resources  at  the  Mission  Wye  Facility. 

3.  any  liability  for  response  costs  incurred  by  the 
State  at  any  of  the  Facilities  (Livingston,  Mission  Wye, 
Livingston  Landfill,  Livingston  Incinerator)  not  specifically 
settled  by  operation  of  this  Modified  Partial  Consent  Decree, 
or  the  Stipulation  for  Dismissal  filed  contemporaneously 
herewith. 

4.  any  liability  of  Defendants  for  implementation 
of  the  remedy  selected  at  the  Livingston  Facility  or 
Mission  Wye. 

22.  RESERVATION  OF  RIGHTS 
A.  The  State  retains  the  right  to  conduct  other  investigations 
and  activities  at  the  Facilities.  The  State  further  retains  all 
rights  against  Parties  not  privy  to  this  Modified  Partial 
Consent  Decree  which  may  arise  out  of  the  facts  on  which  this 
Modified  Partial  Consent  Decree  is  based.  Notwithstanding 
compliance  with  the  terms  of  this  Modified  Partial  Consent 
Decree,  the  Defendants  are  not  released  from  liability  for  any 
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actions  arising  out  of  matters  not  covered  by  the  terms  of  this 
Modified  Partial  Consent  Decree  or  the  Stipulation  for  Dismissal 
filed  contemporaneously  herewith. 

B.  The  State  shall  have  the  right  to  enforce  this  Modified 
Partial  Consent  Decree  by  any  appropriate  action  taken  pursuant 
to  available  legal  authority,  including  the  right  to  seek  injunctive 
relief  and/or  monetary  penalties  for  any  violations,  failure  or 
refusal  to  comply  with  this  Modified  Partial  Consent  Decree. 
In  addition,  if  the  Defendants  fail  to  remedy  noncompliance 
with  this  Modified  Partial  Consent  Decree  in  a  timely  manner, 
the  State  may,  after  notification  to  the  Defendants,  initiate 
State-funded  response  actions  and  pursue  cost  recovery  against 
Defendants,  including  actions  for  punitive  damages. 

C.  Nothing  herein  shall  be  construed  to  release  the 
Defendants  from  any  liability  for  failure  of  the  Defendants  to 
perform  the  required  activities  in  accordance  with  the  requirements 
of  this  Modified  Partial  Consent  Decree. 

23.   DISCLAIMERS 
No  party  shall  be  held  as  a  party  to  any  contract  entered 
into  by  another  party  or  its  employees,  agents,  or  Contractors 
in  carrying  out  activities  pursuant  to  this  Modified  Partial 
Consent  Decree. 

24.   INDEMNIFICATION 
A.    The  Defendants  agree  to  indemnify  and  save  and  hold 
harmless  the  State  of  Montana,  its  agencies,  departments  and 
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employees  from  any  and  all  claims  or  causes  of  action  arising 

from,  or  on  account  of,  negligent  acts  or  omissions  of  the 

Defendants,  their  agents,  or  assign,  in  carrying  out  the  activities 

performed  pursuant  to  this  Modified  Partial  Consent  Decree.   In 

no  event  will  the  Defendants  have  to  indemnify  or  reimburse  the 

State  for  any  costs  it  may  sustain  as  a  result  of  the  payment  of 

workers'  compensation  benefits  to  its  employees. 

B.    For  purposes  of  this  Section  only,  the  phrase  "claims 

or  causes  of  action"  shall  be  deemed  to  include,  but  not  limited 

to  all  claims  of  officers,  agents,  and  employees  of  the  State  for 

personal  injury  or  property  damage. 

25.   NOTICE  OF  RIGHT  TO  CLAIM 
CONFIDENTIALITY  OF  BUSINESS  INFORMATION 

The  Defendants  may,  if  they  desire,  assert  a  business 
confidentiality  privilege  covering  part  or  all  of  the  information 
requested  by  this  Modified  Partial  Consent  Decree.  In  order  to 
assert  the  privilege.  Defendants  may  either  obtain  a  declaratory 
judgment  from  a  court  of  competent  jurisdiction  or  label  the 
information  as  confidential  pursuant  to  16.44.1008  of  the 
Administrative  Rules  of  Montana.  If  no  such  designation  or 
judgment  accompanies  the  information  when  it  is  received  by  the 
State,  the  State  may  make  it  available  to  the  public  without 
further  notice  to  the  Defendants. 
// 

// 

54 


26.   COMPLIANCE  WITH  OTHER  LAWS 

All  actions  carried  out  by  the  Defendants  pursuant  to  this 
Modified  Partial  Consent  Decree  shall  be  done  in  full  compliance 
with  all  applicable  federal,  state  and  local  laws  and  regulations. 
The  Defendants  shall  be  responsible  for  obtaining  all  federal, 
state  or  local  permits  which  are  necessary  for  the  performance 
of  any  Work  hereunder. 

27.   SUBSEQUENT  MODIFICATION 

This  Modified  Partial  Consent  Decree  may  be  amended  by  the 
mutual  agreement  of  the  State  and  the  Defendants.  All 
modifications,  excluding  those  to  Exhibit  I,  will  be  filed  with 
the  Court  and  made  available  at  the  public  repository  for 
documents  in  Livingston,  Montana,  prior  to  their  effective 
date.  Such  amendments  shall  be  in  writing  and  shall  be  effective 
as  of  the  date  the  amendment  is  approved  by  the  Court. 

28.   RETENTION  OF  JURISDICTION 

Subject  to  the  provisions  of  Section  31  (Termination) ,  this 
Court  shall  retain  jurisdiction  over  the  parties  to  this  Modified 
Partial  Consent  Decree  for  purposes  of  ensuring  compliance  with 
its  terms  and  provisions,  to  consider  amendments  under  Section  27, 
and  to  adjudicate  disputes  as  provided  in  Sections  11,  and  15 
of  this  Modified  Partial  Consent  Decree. 
// 
// 
// 
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29.   SURETY  FOR  PERFORMANCE 

A.  Defendants  shall  post  and  maintain  full  surety  by 
submitting  to  the  State  within  thirty  (30)  Days  after  the  date 
of  lodging  of  this  Modified  Partial  Consent  Decree  a  financial 
surety  arrangement  acceptable  to  the  State,  for  the  amount 
required  to  maintain  full  surety.  Compliance  with  40  C.F.R. 
§  264.143(f)  (3)  (i)  (ii)  and  (iii)  shall  constitute  an  acceptable 
financial  surety  arrangement.  If  Defendants  cannot  meet  the 
requirements  of  40  C.F.R.  §  264 . 143 ( f )  ( 3 )  ( i)  ( ii)  and  (iii), 
Defendants  must  meet  the  remaining  requirements  of  §  264.143(f). 

B.  Upon  written  determination  by  the  State  that  the  Work 
has  been  satisfactorily  completed,  the  Defendants  shall  be  released 
from  their  obligations  to  provide  surety  for  performance  as 
described  in  this  Section,  and  the  State  shall  take  any  and  all 
actions  necessary  to  effect  the  withdrawal,  release,  transfer, 
or  liquidation  or  any  outstanding  surety  arrangement. 

30.  SPECIAL  RESPONSE  AUTHORITY 
A.  Notwithstanding  any  other  provision  of  this  Modified 
Partial  Consent  Decree,  if  it  is  determined  that  an  unanticipated 
condition  or  occurrence  not  addressed  by  the  work  plan,  or  a 
condition  or  occurrence  created  by  nonperformance  of  the  Work 
Plan,  existing  at  the  Livingston  or  Mission  Wye  Facilities 
poses  an  imminent  and  substantial  threat  to  public  health, 
welfare  or  the  environment  and  requires  an  immediate  response, 
the  State  shall  immediately  notify  Defendants  to  undertake 
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corrective  action  pursuant  to  Section  9.  In  providing  such 
notice,  the  State  shall  recommend  appropriate  corrective  action 
and  Defendants  shall  implement  the  corrective  action.  If 
Defendants  disagree  with  the  terms,  conditions  or  scope  of  the 
state's  recommended  corrective  action,  the  Defendants  shall 
implement  those  portions  of  the  corrective  action  they  deem 
appropriate,  consistent  and  feasible  to  perform,  and  additionally: 

1.  The  State  may  perform  such  work  or  implement  such 
actions  as  it  deems  fit  pursuant  to  this  Section,  and  the 
State  shall  be  entitled  to  seek  reimbursement  of  such  costs 
in  accordance  with  Section  11  of  this  Modified  Partial 
Consent  Decree. 

2.  Alternatively,  the  State  may  seek  an  order 
compelling  compliance  with  the  provisions  of  this  Modified 
Partial  Consent  Decree. 

B.  Whenever  the  State  undertakes  any  work  and/or  corrective 
or  mitigative  action  pursuant  to  paragraph  A  above,  Defendants 
shall  not  interfere  with,  impede  or  otherwise  hinder  or  delay  the 
State's  performance  of  such  work  and/or  actions.  Defendant  shall 
not  be  entitled  to  obtain  any  order  which  interferes  with  or 
otherwise  hinders  or  delays  the  State's  performance.  Any  delay 
resulting  from  such  State  action  shall  constitute  a  force 
majeure  event  under  Section  13.  Nothing  in  this  Section  shall 
be  construed  to  limit  or  impair  any  rights  Defendants  may  have 
under  federal  or  state  law  to  seek,  following  the  final  conclusion 
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of  the  dispute  resolution  process  authorized  by  Section  15, 
appropriate  relief  based  on  activities  or  expenditures  undertaken 
by  the  State  pursuant  to  this  Section  30. 

C.  Subject  to  limitations  in  all  other  provisions  of  this 
Modified  Partial  Consent  Decree,  the  State  may  also  take  other 
action  within  its  authority  under  Montana  or  federal  statutes, 
rules  and  regulations. 

31.   TERMINATION  AND  SATISFACTION 

When  the  Defendants  believe  that  the  actions  required  by 
this  Modified  Partial  Consent  Decree,  including  operation  and 
maintenance  activities  have  been  completed,  they  shall  petition 
the  State  for  agreement  to  terminate  this  Modified  Partial 
Consent  Decree.  This  petition  shall  be  filed  with  the  Department 
of  Health  and  Environmental  Sciences,  Cogswell  Building,  Helena, 
Montana  59620.  The  petition  shall  reference  Cause  CV-88-141. 
If  the  State  accepts  the  petition, the  State  and  the  Defendants 
shall  jointly  petition  the  Court  for  termination  of  the  Decree. 
If  the  State  rejects  the  petition,  it  shall  explain  its  reasons 
in  writing,  and  the  dispute  resolution  procedures  of  Section  15 
shall  apply.  If  the  State  fails  to  either  accept  or  reject  the 
petition  of  the  Defendants  within  ninety  days  of  filing  of  the 
petition,  the  Defendants  may  unilaterally  petition  the  Court 
for  termination  of  the  Decree,  with  proper  notice  to  counsel  of 
record  for  the  State.  Termination  shall  not  affect  the  provisions 

// 
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which  relate  to  indemnification,  mutual  release,  or  covenants 
not  to  sue. 

32.   STATE  PERMIT  EXEMPTIONS 

The  Defendants  may  apply  for  permit  exemptions  for  any 
work  performed  under  this  Modified  Partial  Consent  Decree,  conducted 
entirely  on  site  as  provided  by  state  or  federal  law.  DHES 
shall  review  the  application  for  permit  exemption  within  a 
reasonable  time  and  within  the  timetable  estimated.  Section 
75-1-721,  MCA,  authorizes  permit  exemptions  for  on  site  activity 
which  is  consistent  with  applicable  state  and  federal  law. 
This  Modified  Partial  Consent  Decree  is  not  nor  shall  it  act  as 
a  blanket  approval  for  permit  exemptions. 

33.   AUTHORITY  OF  SIGNATORIES 

Each  of  the  signatories  of  this  Modified  Partial  Consent  Decree 
states  that  he  or  she  is  fully  authorized  to  enter  into  the  terms 
and  conditions  of  this  Modified  Partial  Consent  Decree  and  to 
bind  legally  the  party  represented  by  him  or  her  to  the  Modified 
Partial  Consent  Decree. 
FOR  BURLINGTON  NORTHERN ,  INC . : 

By  ,--Cy/X>^.  Dated   /^  '^/-/^ 


Leo  Be] 

BROWNING,  K^LECZYC,  BERRY  &  HOVEN,  P.C. 

13  9  North  East  Chance  Gulch 

Post  Office  Box  1697 

Helena,  MT  59624 

Attorneys  for  Defendant  Burlington  Northern,  Inc. 

// 
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FOR  BURLINGTON  NORTHERN  RAILROAD  COMPANY; 


___^ Dated 

Leo  Berry   7 
BROWNING,  KALECZYC,  BERRY  &  HOVEN ,  P.C. 
139  North  Last  Chance  Gulch 
Post  Office  Box  1697 
Helena,  MT  59624 

Attorneys  for  Defendant  Burlington 
Northern  Railroad  Company 


/^-^•/-/4 


FO 


PLAINTIFF,  STATE  OF  MONTANA: 


By 


;inv,  4:i 


A-'U'^-fS^ 


Dated 

Donald  E.  Pizzinf/,  'i)irector~ 
Department  of  Health  and  Environmental 

Sciences 
Cogswell  Building 
Capitol  Station 
Helena,  MT  59620 


'/JloJ^  ^///f^ 


hJ.  ,/\(U. 


0^/71"^^ 


Dated 


hn  W.  Larson 


I/A<::m-.U/^ 


^i/f^7 


'ost  Office  Box  8206 
'Missoula,  MT  59307 
Attorney  for  Plaintiff  State  of  Montana 
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ORDER  AND  JUDGMENT 

THIS  MATTER,  having  come  before  the  Court  upon  the  parties 
request  for  entry  of  this  Modified  Partial  Consent  Decree,  and 
the  parties  having  been  specifically  advised  and  given  the 
opportunity  to  object  and  be  heard,  and  the  Court  having  fully 
reviewed  this  matter,  including  the  State  of  Montana's  Brief  in 
Support  of  the  Motion,  it  is  hereby 

FOUND  that  the  terms  and  provisions  of  this  Modified 
Partial  Consent  Decree  in  their  entirety,  and  the  Exhibits, 
represent  a  fair,  reasonable,  final  and  equitable  settlement  of 
specifically  described  matters  which  have  been  raised  between 
the  parties  in  this  Modified  Partial  Consent  Decree  and  it  is 
therefore 

ORDERED  that  the  foregoing  Modified  Partial  Consent  Decree 
is  adopted  by  the  Court  and  made  an  order  and  final  judgment  of 
this  Court. 

Done  this  day  of  ,  1989. 

BY  THE  COURT: 


CHARLES  C.  LOVELL 

United  States  District  Judge 

for  the  District  of  Montana 
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REDLINE  REFERENCE  COPY 


IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  MONTANA 


STATE  OF  MONTANA  ex  rel. 
DEPARTMENT  OF  HEALTH  AND 
ENVIRONMENTAL  SCIENCES, 

Plaintiff, 

V. 

BURLINGTON  NORTHERN,  INC., 
BURLINGTON  NORTHERN  RAILROAD 
COMPANY,  and  GLACIER  PARK 
COMPANY , 

Defendants. 


Cause  No.  88-141-H-CCL 


MODIFIED  PARTIAL  CONSENT 
DECREE,  ORDER  AND 
JUDGMENT 


RECITALS 
WHEREAS,  on  December  27,  1988,  the  State  of  Montana  filed 
a  Complaint  against  Burlington  Northern,  Inc.  ("BNI"),  Burlington 
Northern  Railroad  Company,  ("BNRR")  and  Glacier  Park  Company 
("GPC")  for  response  costs,  remedial  action,  declarative  and 
injunctive  relief,  penalties  and  natural  resource  damages 
pursuant  to  federal  and  state  environmental  laws  including  the 
Comprehensive,  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  as  amended  by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  ("CERCLA"),  42  U.S.C.  §  9601  et  seq.  . 
concerning  the  Livingston  Facility  and  Mission  WyeX  an^ 
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WHEREAS,  the  State  of  Montana  has  authority  to  administer 
and  enforce  the  Montana  Hazardous  Waste  Act,  Title  75,  Chapter 
10,  Part  4,  Montana  Code  Annotated  ("MCA"),  the  Ctjiipril^ 
Environmental  Cleanup  and  Responsibility  Act  ("CECRA") ,  Title 
75,  Chapter  10,  Part  7,  MCA,  the  Montana  Water  Quality  Act,  Title 
75,  Chapter  5,  Parts  1-6,  MCA,  |fcnd  the  Montana  Public  Water 
Supplies,  Distribution  and  Treatment  Act  (Safe  Drinking  Water 
Act) ,  Title  75,  Chapter  6,  Part  1,  MCA,  as  those  acts  apply  to 
the  terms  of  this  Modified  Partial  Consent  Decree;  and 

WHEREAS,  the  State  of  Montana  filed  a  claim  for  response 
costs  under  CERCLA  for  costs  incurred  at  the  Livingston  Facility, 
Mission  Wye,  Livingston  Landfill  and  the  Livingston  Incinerator; 
and 

WHEREAS,  the  parties  agree  that  settlement  and  entry  of  this 
Modified  Partial  Consent  Decree  and  the  Stipulation  for  Dismissal 
is  made  in  good  faith  to  avoid  expensive  and  protracted 
litigation  and  to  settle  and  resolve  specific  claims  against  BNI 
and  BNRR  for  certain  documented  past  response  costs  incurred  by 
the  State  as  well  as  future  documented  response  costs  at  the 
Livingston  Facility  and  Mission  Wye,  for  investigation  of  and 
remedy  selection  at  the  Livingston  Facility  and  investigation  of 
Mission  Wye,  and  for  specified  penalties,  and  for  damage 
assessment  which  have  been  raised  by  the  State's  Complaint;  and 

WHEREAS,  the  parties  desire  to  achieve  the  timely  remedial 
investigation,  feasibility  study  ("RI/FS")  of  the  Livingston 
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Facility,  and  to  negotiate'^^il^-ilplem^  ade,c^^^^ 

permanent  and  cost-effective  remedy  at  the  Livingston  FaciTitY 
that  will  effectively  protect  the  public  health  and  welfare  and 
the  enmrpnment  emd  the  timely  development  and  execution  of  a 
Work  Plan  for  a  remedial  investigation  at  Mission  Wye;  and 

5WHEREAS,  the  parties  agree  and  acknowledge  that  the  work 
conducted  ptirsFuant  to  this  Modified  Partial  Consent  Decree  and 
the  interim  work  plan  is  the  initial  phase  of  the  entire 
remedial  action  that  is  necessary  for  the  Livingston  Facility. 
THerefore,  pursuant  to  this,Mddi,i^ledi  Partial 'Cpnseat  Decree >  the 
parties  do,  hereby,  commit  to  good  faith  negotiations  and 
investigations  to  determine  the  full  extent  of  remedial  action 
that  is  rieBiisary  and  appropriate  niacsuant' ■^aCf^'^a^^ra^l' state 
law  at  the  Livingston  Facility,  and  the  Defendants"  obligations 
with  respect  thereto,  which  will  result  in  additional  addenda  to 
Exhibit  I  and  additional  work  plans,  which  may  result  in  Conse^^ 
pecree  modifications  or  separate  consent  decrees.  This  Modified 
Partial  Consent  Decree  does  not  dispose  of  this.,lawsuit  since  the 
issues  of  natural  resource  damages  and  fiWil  remedy  rema:^ 
unresolved;  and 

WHEREAS,  all  parties  hereto  agree  that  the  terms,  conditions 
and  undertakings  herein  shall  create  mutual  contractual  rights 
and  obligations  between  the  parties;  and 

WHEREAS,  the  parties  consent  and  agree  that  the  Court  may 
make  the  orders  and  findings  set  forth  herein;  and 
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WHEREAS,  all  parties  to  this  Modified  Partial  Consent  Decree 
consent  to  its  entry  hereof,  and  that  it  be  construed  and 
enforced  as  findings  of  fact,  and  an  Order  and  Judgment  of  this 
Court. 

NOW,  THEREFORE,  IT  IS  HEREBY  ORDERED,  ADJUDGED  AND  DECREED 
AS  FOLLOWS: 

1.   JURISDICTION 

This  Court  has  jurisdiction  over  the  parties  and  the  subject 
matter  of  this  action  and  the  Modified  Partial  Consent  Decree 
pursuant  to  28  U.S.C.  §§  1331,  2201  42  U.S.C.  §  9613(b),  9607 
mnd  pendent  jurisdiction  over  State  claims. 

2.   PARTIES  BOUND 

A.  Defendants  agree  that  this  Modified  Partial  Consent 
Decree  applies  to  and  binds  the  following  "Persons",  as  that  term 
is  defined  in  Section  101(21)  of  CERCLA,  42  U.S.C.  §  9601(21), 
and  in  Sections  75-10-403(11),  75-5-103(10),  MCA,  and  75-10- 
701 (9)  MCA: 

1.  BNI  and  BNRR;  and 

2.  the  officers,  directors,  principals,  employees, 
agents,  successors,  and  assigns  of  BNI  and  BNRR. 

B.  Defendants  further  agree  that  no  change  in  ownership, 
corporate  or  partnership  status  shall  in  any  way  alter  the  status 
or  responsibility  of  the  Defendants  under  this  Modified  Partial 
Consent  Decree.  Defendants  shall  be  responsible  for  carrying 
out  all  actions  required  of  Defendants  by  the  terms  and 
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conditions  of  this  Ho^ifieigi  Partial  Consent  Decree.  Defendants 
agree  to  be  responsible  for  insuring  that  all  contractors, 
consultants,  firms  and  other  persons  or  entities  acting  on  behalf 
of  Defendants  with  respect  to  matters  included  herein,  agree  to 
comply  with  the  terms  of  this  Modified  Partial  Consent  Decree. 

C.  The  State  of  Montana  agrees  to  be  bound  by  this  Modified 
Partial  Consent  Decree  acting  through  the  Department  of  Health 
and  Environmental  Sciences. 

3.   DEFINITIONS 

Words  used  in  this  Modified  Partial  Consent  Decree  are  to 
be  taken  and  understood  in  their  natural  and  ordinary  sense 
unless  this  Modified  Partial  Consent  Decree  indicates  that  a 
different  meaning  was  intended.  Whenever  the  following  terms  are 
used  in  this  Modified  Partial  Consent  Decree,  or  in  documents 
incorporated  herein  or  appended  hereto,  the  following  meanings 
shall  apply: 

A.  "Approved"  when  used  in  connection  with  either  a  Work 
Plan  or  Corrective  Action  Plan  promulgated  pursuant  to  this 
Modified  Partial  Consent  Decree,  shall  mean  either: 

1.  a  plan  developed  by  Defendants  pursuant  to  this 
Modified  Partial  Consent  Decree,  as  such  plan  has  been 
reviewed,   (and  if  appropriate,  modified) ,  and  finally 
Approved  by  the  State;  or 

2 .  in  the  event  the  parties  cannot  agree  upon  the 
terms  and  conditions  of  any  Work  or  Corrective  Action  Plan 
promulgated  or  required  pursuant  to  this  Modified  Partial 
Consent  Decree,  then  "Approved"  shall  apply  to  any  such  Work 
or  Corrective  Action  Plan  developed  and  promulgated  by  the 
State  of  Montana,  as  such  plan  may  have  been  modified  as  a 


result  of  and  during  the  course  of  the  dispute  resolution 
process  set  forth  in  this  Modified  Partial  Consent  Decree. 

B.  "CERCLA"  shall  mean  the  Comprehensive,  Environmental 
Response,  Compensation,  and  Liability  Act  of  1980,  as  amended  in 
1986,  42  U.S.C.  §  9601-9675. 

p.  "CECRA»*'"'SJi:lll  mean  the  CompreHielnsive  Environmental 
Cleanup  and  Responsibility  Act  as  implemented  by  Chapter  709, 
l^Sjgpt   Montana  1989,  Section  7 5^10-7 Q&y^Cpi 

D.  "Containment"  or  "Containment  Area"  shall  mean  any 
structure  used  to  hold,  store,  trap  or  detain  any  material  or 
substance,  including  any  lagoons,  ditches,  spillways,  trenches, 
ponds,  or  other  impoundments,  and  including  any  drum,  tank, 
barrel  or  similar  container. 

1.  "Contractor"  shall  mean  the  company  or  companies 
retained  by  or  on  behalf  of  Defendants  to  undertake  and  complete 
the  Work  or  any  part  thereof.  A  Contractor  and  any 
subcontractors  retained  by  the  Contractor  shall  be  deemed  to  be 
related  by  contract  to  the  Defendants. 

W,.  "Defendants"  shall  mean  BNI  and  BNRR,  all  successors 
and  assigns  and  all  persons  acting  with  or  through  BNI • s  and 
BNRR's  authority  and  on  their  behalf  including  their  officers, 
directors,  principals,  employees  and  agents  in  their  respective 
capacities. 

G.  "Day"  shall  mean  calendar  Day,  unless  business  Day  is 
specified.  Any  deliverables,  notices  or  other  written  documents 


that  under  the  terms  of  the  McKSified  Partial  Consent  Decree  would 
be  due  on  a  Saturday,  Sunday  or  State  of  Montana  holiday  shall 
be  due  on  the  following  business  Day. 

H.  "Field  Documents"  shall  mean  all  those  documents 
identified  in,  and  required  by.  Exhibit  I. 

1.  "Fund"  shall  mean  the  Environmental  Quality  Protection 
Fund  established  in  Section  75-10-704,  MCA. 

tF.  "Hazardous  or  Deleterious  Substance"  shall  mean 
substance  as  defined  in  Section  75-10-701,  MCA. 

K.  "Hazardous  Waste"  shall  have  the  meaning  set  forth  in 
Section  75-10-403(7),  MCA,  and  shall  specifically  include  those 
materials  identified  or  listed  as  Hazardous  Wastes  in  Title  16, 
Chapter  44,  Subchapter  (3)  of  the  Administrative  Rules  of  Montana 
("ARM") . 

li.  "Impacted  Area"  shall  mean  any  area  identified  in  the 
Field  Documents,  Approved  pursuant  to  this  Modified  Partial 
Consent  Decree,  or  identified  by  any  studies  or  monitoring 
programs  conducted  pursuant  to  the  provisions  of  this  Mgwliiiilli 
Partial  Consent  Decree  where  a  Hazardous  or  Deleterious  Substance 
released  from  the  Livingston  or  Mission  Wye  Facility  has  been 
deposited,  stored,  disposed  of,  placed,  or  otherwise  come  to  be 
located.  For  purposes  of  this  Modified  Partial  Consent  Decree, 
the  term  "impacted  area"  does  not  include^^^^^  t 
liipinerator ,;^j^^rk  County  Landfill;. 

H'        "The  Livingston  Facility"  shall  mean  the  rail  car 
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maintenance  and  former  refueling  facility  located  near  the  center 
of  the  City  of  Livingston  in  Park  County,  Montana.  The  Facility 
is  located  within  Township  2  South,  Range  9  East,  Section  13  and 
in  a  small  portion  of  Section  12.  The  northeastern  end  of  the 
Facility  extends  into  Township  2  South,  Range  10  East,  Section 
7  and  Section  18.  The  Facility  is  approximately  90  acres  in  size 
and  bounded  on  the  south  by  Park  Street  and  downtown  Livingston, 
on  the  north  by  Gallatin  Street,  and  a  residential  neighborhood 
and  on  the  east  and  west  by  railroad  tracks. 

N.  "The  Mission  Wye  Facility"  shall  mean  the  Facility 
located  in  the  northwest  quarter  of  Section  35,  Range  10  East, 
Township  1  South,  in  Park  County  approximately  four  miles 
northeast  of  Livingston,  Montana.  The  site  is  on  the  south  side 
of  the  Yellowstone  River  inside  the  triangular  area  of  a  Y-shape 
junction  or  "Wye"  of  two  Burlington  Northern  Railroad  lines. 

p.  "National  Contingency  Plan"  or  "NCP"  shall  mean  40 
C.F.R.  Part  300. 

g.  "MioaxfxicI  Partial  Consent  Decree"  shall  mean  this 
document  together  with  all  exhibits,  attachments  hereto, 
submittals  and  appendices  incorporated  herein. 

Q.  "Parties"  collectively  shall  mean  the  State  of  Montana, 
acting  by  and  through  The  Department  of  Health  and  Environmental 
Sciences,  and  BNI  and  BNRR. 

R^""'  "Person 
|:  9601(21)  Section  75-5-103(10)  MCA,  Section  75-10-403(11),  MCA 

8 


and  Section  75-10-701  KCM 

S.  "Project  Coordinator"  shall  mean  the  individual  or 
individuals  appointed  as  the  State's  Project  Coordinator (s)  by 
The  State  whose  duties  are  described  in  Section  17  of  this 
Modified  Partial  Consent  Decree. 

T.  "Release"  shall  have  the  meaning  set  forth  for  that 
term  in  Section  75-10-701,  MCA. 

Df.  "Remedial  Action"  shall  mean  remedy  or  remedial  action 
as  set  forth  in  Sections  6  and  7  of  this  Mo<Sifle<3-¥ai?l^^^  Consent 
Decree,  or  as  otherwise  described  in  any  work  plan  implemented 
pursuant  to  this  Modified  Partial  Consent  Decree. 

V.  "State"  or  "Plaintiff"  shall  mean  the  State  of  Montana 
and  the  Department  of  Health  and  Environmental  Sciences.  Where 
action  or  decisions  are  to  be  made  by  the  State,  the  specific 
decision  maker  shall  be  the  director  of  the  Departmeiit  of  Health 
and  Environmental  Sciences. 

W.  "Submittal"  shall  mean  all  work  plans,  addenda  to 
Exhibit  I,  reports,  schedules,  and  other  documents  submitted  by 
Defendants  for  review  and  approval  by  DHES. 

X.  "Waste"  shall  have  the  meaning  set  forth  for  the  term 
"Solid  Waste"  in  Section  75-10-203(8),  MCA,  but  without  regard 
to  that  section's  exclusion  for  industrial  waste  water  effluents. 

Y.  (the)  "Work"  shall  mean  all  RI/FS  work  including 
interim  removal ,  investigations,  mitigative,  sampling,  corrective 
and  other  actions  at  the  Livingston  Facility  and  Mission  Wye 
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prescribed  by  this  Modified  Partial  Consent  Decree,  including  any 
Approved  Field  Documents,  and  any  schedules,  submittals  or  plans 
established  by  the  terms  of  this  Modified  Partial  Consent  Decree. 

4.  FINDINGS 

A.  Defendants  are  "persons"  as  previously  defined  hereirj. 

B.  The  Livingston  Facility  and  Mission  Wye  Facility 
(hereinafter  referred  to  collectively  as  the  "Facilities"),  are 
"Facilities"  as  defined  in  42  U.S.C.  9601(9)  and  for  all  purposes 
of  42  U.S.C.  §  9601  et  sea,  and  75-10-701  MCA. 

C.  Defendants  are  "persons"  who  at  the  time  of  disposal 
of  any  hazardous  substance  owned  or  operated  the  Livingston  or 
Mission  Wye  Facility. 

D.  Diesel  fuel  and  solvent  constituents  from  the 
Livingston  Facility  have  been  released  into  the  groundwater 
aquifer  underlying  the  Livingston  Facility,  which  may  pose  a 
threat  to  public  health  and  the  environment. 

E.  There  may  have  been  releases  or  threatened  releases 
from  the  Mission  Wye  Facility. 

F.  The  releases  or  threatened  releases  of  diesel  fuel  or 
solvent  constituents  from  each  Facility  caused  the  incurrence  of 
response  costs  by  the  State. 

G.  Defendants  are  liable  for  the  reasonable  costs  of 
assessing  injury,  destruction  or  loss  of  natural  resources  and 
interest  thereupon. 
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H.  Defendants  are  liable  for  all  reasonable  costs  of 
investigation,  removal  or  remedial  action  pursuant  to  the  terms 
of  this  Modified  Partial  Consent  Decree.  Defendants  are  liable 
for  past  reasonable  response  costs  incurred  and  reasonable 
response  costs  to  be  incurred  by  the  State  of  Montana  at  the 
Facilities  and  impacted  areas  pursuant  to  CERCLA,  this  Modified 
Partial  Consent  Decree,  State  law,  and  "remedial  action  costs" 
as  defined  in  Section  75-10-701  MCA  as  amended,  applicable 
regulations  and  case  law. 

I.  At  the  Livingston  Facility  and  impacted  areaii. 
Defendants  and  DHES,  shall,  consistent  with  the  terms  of  Section 
7,  enter"%cb1^^ait3i''negot.iat^iaR^^-^lmpl«Ba^ii^^  appropcdafce 
Extent  of  remedy  selected  by  the  State,  drawing  upon  CERCLA  and 
the  NCP,  for  guidance  or  as  otherwise  appropriate. 

J.  The  DHES  recognizes  that  other  potentially  responsible 
parties  may  have  released  hazardous  and  deleterious  substances 
into  the  environment  at  or  near  the  Livingston  Facility* 
5.   COMMITMENTS  OF  PLAINTIFF  AND  DEFENDANTS 

A.  The  obligations  imposed  by  this  Modified  Partial 
Consent  Decree  require  the  performance  by  Defendants  of  actions 
which  are  reasonably  designed  to  protect  the  public  health, 
welfare,  and  environment  at  or  from  the  Livingston  or  Mission  Wye 
Facilities.  Any  enforcement  of  the  obligations  imposed  by  this 
3|ibdified  Partial  Consent  Decree  constitutes  an  action  or 
proceeding  by  the  State  to  enforce  the  State's  police  or 
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regulatory  power  and,  solely  for  purposes  of  11  U.S.C.  § 
362(b) (5),  is  the  enforcement  of  a  judgment  other  than  a  money 
judgment. 

B.  Defendants  shall  perform,  or  cause  to  be  performed, 
the  Work  required  by  this  Modified  Partial  Consent  Decree  at  the 
Livingston  Facility  and  impact<?d  jiyreas  and  at  Mission  Wye  on 
schedule  and  in  accordance  with  the  terms  hereof  at  no  cost  to 
the  State.  Where  Defendants  are  required  by  this  Modified 
Partial  Consent  Decree  to  take  any  action,  they  may  take  such 
action  through  any  person  or  firm  they  designate,  provided  that 
no  such  designation  shall  relieve  Defendants  of  any  of  their 
obligations  under  this  Modified  Partial  Consent  Decree  or  Work 
hereunder. 

C.  The  State  shall  oversee,  as  provided  herein,  the 
performance  of  the  work  for  compliance  with  the  provisions  of 
this  Modified  Partial  Consent  Decree,  and  shall  perform  all 
obligations  imposed  on  it  by  and  in  accordance  with  the  Modified 
Partial  Consent  Decree. 

D.  The  State  and  these  Defendants  shall  co-operate  under 
federal  and  state  law,  to  identify  other  potential  sources  of 
contaiRxnatxoiv,  and  establish.'«pro<^ed*iEes^;o^d32imgent-iYt  pisrsoq 
JDther  responsible  parties.  Nothing  herein  shall  limit  the 
Defendants'  responsibilities  pursuant  to  state  or  federal  law. 

|!.  Defendants  shall  not,  without  complying  with  all 
applicable  state  and  federal  laws  and  obtaining  prior  State 
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approval  pursuant  to  this  Modified  Partial  Consent  Decree, 
implement  any  Work  Plan,  conduct  any  new  program  of  monitoring 
or  sampling,  or  remedial  action  or  undertake  any  corrective  or 
interim  remedial  action. 

|i.  In  the  event  of  a  conflict  between  any  requirement, 
term  or  provision  of  this  Modified  Partial  Consent  Decree  and  any 
requirement,  term  or  provision  of  the  Work  Plans,  the  provisions 
of  this  Modified  Partial  Consent  Decree  shall  control. 

G .    De|,g^da.jits  further  and  completely  and  voluntai^lv.  waive 
t^eir'™r  agree  not  to  1)"  challen 

(the  essential  facts  that  create  jurisdiction)  or  authority  of 
the  Court  to  issue"  or  enforcie  ^'tliisf^Skxiified  Partial^vConsjent 


Decree;  2)  contest  the  validity  or  eriforceaMiity  of  a^ 
provisions^  terms  and  conditions  of  this  Modified  Partial  Consent 
Decree;  or  3)  appeal  the  issuance  -of* -^tliis^pmoctiJ^edi^' Partial 
Consent  Decree. 

Subject  to  the  provisions  set  forth  above,  nothing  in  this 
Modified  Partial.  ConBsexjt'  jDecr^e.^^tsj^tlB'^ef'  construed  as  .ato 
admission  of  liability  by  Defendants,  nor  as  a  limitation  or 
restriction  of  waiver  of  any  arguments  or  challenges  which 
pifipsalp^  may  have  regarding  the  proper  interpretation  sp 
construction  of  the  provisions,  terms  and  conditions  of  this 
Modified  Partial  Consent  D^ 

Moreover ,  Defendants'*  agreement  to  "c^ 
terms  and  conditions  of  this  Modified  Partial  Consent  Decree  as 
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s6t  forth  above  does  not  constitxite  admission  or  acknowledgment 

as  to  any  factual  assertion,  legal  conclusions^  determination  or 

notices  contained  in  this  Modified  Partial  Consent  Decree.  This 

Modified  Partial  Consent  Decree  shall  not  operate  as  an  admission 

by  or  as  a  binding  precedent  on  Defendants  as  to  any  factual 

assertion  or  legal  conclusion  outside  of  the  context  of  the 

proceedings  to  interpret  or  enforce  this  Modified  Partial  Consent 

Decree.   Moreover,  the  parties  agree  that  this  Modified  Partial 

Consent  Decree. shall  not  be  admissible  or  used  as  evidence  in  any 

proceeding  other  than  a  proceeding  to  enforce  or  construe  the 

provisions  of  this  Modified  Partial  Consent  Decree| 

6.  EXECUTION  OF  WORK  PLAN  FOR  REMEDIAL  INVESTIGATION 
AND  DEVELOPMENT  OF  FEASIBILITY  STUDY  AT  THE  LIVINGSTON 
FACILITY;  DEVELOPMENT  AND  EXECUTION  OF  WORK  PLAN  FOR 
REMEDIAL  INVESTIGATION  AND  FURTHER  STUDY,  IF  NECESSARY, 
AT  MISSION  WYE. 

A.     Defendants  shall  execute  the  Work  Plan  for  a  remedial 

investigation  at  the  Livingston  Facility  (attached  as  Exhibit  I) 

in  a  professional  and  workmanlike  manner  at  their  own  expense 

and  in  full  compliance  with  the  terms  and  conditions  of  this 

Modified   Partial   Consent   Decree,   Exhibit   I   and   schedules 

established  in  Exhibit  I  (Work  Plan  Developed  by  Envirocon  and 

approved  by  the  State  or  as  developed  by  the  State) .   As  a  part 

of  interim  remediation.  Defendants  will  design,  and  upon  State 

approval,     implement   a  groundwater  monitoring  program  to 

determine  the  full  nature  and  extent  of  hazardous  substance 

contamination  at  and  emanating  from  the  Livingston  Facility, 
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which  will  include  monitoring  of  off-site  municipal  and  private 
domestic  and  livestock  water  supply  wells.  If,  in  accordance 
with  State  law,  the  State  determines  an  immediate  hazard  or 
public  health  problem  is  shown  to  exist  from  the  monitoring, 
Defendants  will  undertake  a  State  approved  appropriate  removal 
action  which  may  include,  but  is  not  limited  to,  the  supply  of 
an  alternate  water  source. 

B.  Upon  completion  of  the  remedial  investigation! 
Defendants  will  submit  to  the  State  for  approval  a  remedial 
investigation  report  which  details  the  findings  regarding 
ibntamination  of  t:lie  Livingston  Facility,  The  final  reports 
submitted  by  Defendants  will  be  subject  to  public  review  and 
comment.  Following  the  remedial  investigation  report,  a 
feasibiJMJ^,  study  will  be  performed  pursuant  to 'the'' elements  of 
the  feasibility  study  outline  attached  as  Exhibit  II;:' 
Slternatives  will  be  screened  in  the  feasibility  study  for  the 
following  criteria:  whether.x  tlier  alternative: J^^^ESoiisistent  witK 
§ppiicabie  state  or  federal  erivirorimental^^^r 

or  iimitatons;  whether  the  alternative  is  consistent  witil 
sul>staati^«,,  ,  state  or  ^  federal .  ^'enyi^ana^nt^^-f^eql^i^n^t^^ 
Ifriteria^  or  limitations  that  are  well-suited  to  the  siti 
condition;  whether the  alternative  is  a  permanent  solutiori| 
whether  XXk^^^fiXtj^TiktJi^^^y^^  technologies 

pr  resource  recovery  technologies  to  the  maxiroum  extenl 
practicable! _whe 
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into  account  the  total  short  and  long  term  costs  of  operation  and 
maintenance  accounts  for  the  entire  period  during  which  the; 
alternative  will  be  required;  and,  whether  the  alternative 
protects  public  healthy  safety  and  welfare  and  the  environment- 
Concurrent  with  the  conduct  of  the  feasibility  study,  a  healtl 
risk  assessment  will  be  conducted.  The  final  remedy  screening 
will  follow  completion  of  the  health  risk  assessment.  Following 
the  f easibiia^i^study ,  the  Defendants^wiiJbi^.gKtMit'  a^'feasibility 
study  report  which  identifies  the'  final  treatment  options  for  the 
Livingston  Facility.  The  feasibility  study  report  will  be 
sub jej:^^#E|;,~fpJ?l3tcvreview.^«nd. comment  and^j^ata^ approval;* 

C.  Defendants  shall  45  days  from  date  of  court  approval 
develop  and  submit  to  the  State  a  detailed  and  comprehensive  Work 
Plan  II  for  an  RI  of  the  Mission  Wye  Facility  based  on  the 
requirements  specified  in  Exhibit  III.  The  initial  submittal  to 
the  State  shall  include,  at  a  minimum,  acceptable  field  documents 
for  the  investigation,  monitoring,  testing  and  analysis  of 
Mission  Wye. 

D.  In  the  event  the  State  approves  Defendants'  Work  Plan  II 
for  an  RI  at  Mission  Wye,  Defendants  shall  execute  the  Work  Plan 
II  in  a  professional  and  workmanlike  manner  at  their  own  expense 
and  in  full  compliance  with  the  terms  and  conditions  of  this 
^pdified  Partial  Consent  Decree  and  schedules  established  in  the 
Work  Plan  II,  and  submit  a  report  for  State  approval  of  the  work 
accomplished  pursuant  to<j;t^..1«fox?3c,.  Pljuat  .11^  ;JMKk  conduct  further 
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study,  if  necessary.  If  a  dispute  arises  concerning  the  need  for 
further^  stud^^^^^^^^^^^^^^^ll  be  submitted  to  dispute 
resolution. 

E.  In  the  event  the  State  modifies  the  Work  Plan  II 
submitted  by  Defendants,  Defendants  shall  have  five  (5)  business 
Days  from  their  receipt  of  the  modified  Work  Plan  II  to  review 
and  accept  or  reject  the  modifications  proposed  by  the  State. 
In  the  event  Defendants  do  not  accept  all  modifications  proposed 
by  the  State,  Defendants  shall  on  or  before  the  fifth  business 
Day  after  receipt  of  the  State's  modifications,  invoke  the 
dispute  resolution  process  set  forth  in  Section  15  of  this 
Modified  Partial  Consent  Decree.  The  dispute  resolution  process 
shall  establish  the  actual  elements  of  the  Work  Plan  II  to  be 
implemented.  In  the  event  Defendants  fail  to  timely  invoke  the 
dispute  resolution  provisions,  they  shall  be  deemed  to  have 
waived  all  objections  to  the  State's  proposed  modifications  and 
shall  execute  the  modified  Work  Plan  II  in  a  professional  and 
workmanlike  manner  at  their  own  expense  in  full  compliance  with 
the  requirements  of  this  Modified  Partial  Consent  Decree  and  the 
schedules  established  in  the  Work  Plan  II. 

f.  In  the  event  the  State  rejects  the  proposed  Work  Plan 
II  submitted  by  Defendants  pursuant  to  Exhibit  III  and  paragraph 
D,  the  State  shall  notify  Defendants  of  such  rejection  and  the 
bases  therefor  and  the  State  shall  prepare  the  Work  Plan  II  at 
Defendants'   expense,   except   upon   receipt   of   such   notice, 
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Defendants  shall  have  seven  (7)  business  Days  to  invoke  the 
dispute  resolution  provisions  set  forth  in  Section  15  of  this 
Modified  Partial  Consent  Decree.  If  the  dispute  resolution 
process  is  invoked,  the  dispute  resolution  process  shall 
establish  the  actual  elements  of  Work  Plan  II  to  be  implemented. 
Once  Work  Plan  II  has  been  designed  as  a  result  of  the  dispute 
resolution  process,  Defendants  shall  execute  the  Work  Plan  II  in 
a  professional  and  workmanlike  manner  at  their  own  expense  and 
in  full  compliance  with  the  terms  and  conditions  of  this  Modified 
Partial  Consent  Decree  and  work  activities  and  schedules 
established  in  the  Work  Plan  II. 

G.  DHES  has  established  and  will  supplement  all  existing 
and  future  final  work  plans  and  reports  concerning  contamination 
at  the  site  and  impacted  areas  by  filing  them  at  a  repository 
for  public  documents  which  is  located  in  the  Park  County  Public 
Library,  Livingston,  Montana.  A  list  of  data  available  at  DHES,; 
Helena,  shall  also  be  on  file  at  the  public  repository.  Further, 
all  final  reports  such  as  the  remedial  investigation  report, 
feasibility  stxxdy  report  alud  wca^  plans'  for  significant  remediiH 
measures  not  covered  by  Exhibit  I at  the  Livingston  site,  and 
impacted  area,  shall  be  subject  to  public  review  and  comment 
prior  to  acceptance.  The  parties  will  establish  a  communitx 
relations  plan  which  shall  include  the  conduct of public 
informational  meetings  at  Livingston  concerning  the  progress 
anci  direction  of  activities  under  this' Modifiea. Partial  'Consent 
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Decree. 

H.   If  additional  investigations  or  other  interim  actions 

are  determined  by  DHES  to  J|(^^ecessary,  DHES  shall  request  in 

writing  that  the  Defendants  develop  a  Work  Plan  for  the 

additional  work  and  perform  the  additional  work.   The  Defendants 

shall  respond  in  writing  to  DHES's  request  for  additional  work, 

and  if  Defendants  agree  to  undertake  the  additional  work,  the 

Work  Plan  developed  for  that  additional  work  shall  become  a  part; 

of   this  Modified  Partial  Consent  Decree.   If  the  Defendan;!^ 

cannot  agree  on  the  additional  work,   they  shall  provide  theii? 

rationale  to  DHES  in  writing.  If  dispute  continues  unresoivedj:; 

it  is  subject  to  dispute  resolution  under  Section  15. 

7.   SELECTION  AND  IMPLEMENTATION  OF  THE  REMEDY 
AT  THE  LIVINGSTON  FACILITY 

A.  Upon  consideration  of  the  remedial  investigation  report 
and  feasibility  study  |r§|?grfc  at  the  Livingston  Facility  a||d: 
impacted  area,  the  State  shall  select  the  proper  remedy  for  the 
Livingston  Facility  and  Impacted  Area  through  a  record  of 
decision  process,  drawing  upon  CERCLA  and  NCP  for  guidance  or  as 
otherwise  appropriate. 

B.  Following  the  selection  of  the  remedy  by  the  State,  the 
parliies  Will  enter  good  faith  negotiations  jfcOj^odify  thj^  ModiJCiecl 
Partial  Consent  Decree  or  enter  into  a  new  consent  decree  to 
provide  for  implementation  of  the  remedy.   If  the  parties  cannot 
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agree  on  selection  or  implementation  of  the  remedy,  they   may 
proceed  under  appropriate  state  or  federal  law.   Nothing  herein 
shall  be  construed  to  be  a  waiver  of  the  Defendants'  rights  to 
challenge  the  remedy  selected  by  the  State. 

8.   QUALITY  ASSURANCE/QUALITY  CONTROL 

A.  The  Defendants  shall  comply  with  all  approved  quality 
assurance,  quality  control,  and  chain  of  custody  procedures  and 
requirements  as  they  pertain  to  all  sampling  as  set  forth  in  the 
sampling  plan  and  submitted  to  the  State  as  required  in  the  Work 
Plan  attached  as  Exhibit  I  and  as  may  be  required  in  the  Work 
Plan  II. 

B.  In  order  to  provide  quality  assurance  and  maintain 
quality  control  with  respect  to  all  samples  collected  pursuant 
to  this  Partial  Consent  Decree,  the  Defendants  shall: 

1.  Arrange  for  access  for  the  State  and  its  authorized 
representatives,  upon  reasonable  notice  to  Defendants  and 
during  regular  business  hours,  to  any  laboratories  and 
personnel  utilized  by  the  Defendants  for  analyses; 

2.  Ensure  that  all  sampling  and  analyses  are  performed 
according  to  the  methods  set  forth  in  the  approved  site 
sampling  plan,  including  all  field  and  laboratory  quality 
assurance/quality  controls  plans; 

9.  DEVELOPMENT  AND  EXECUTION  OF  EMERGENCY  RESPONSE  ACTION 
A.    If  during  the  execution  of  an  Approved  Work  Plan, 
Defendants  ascertain  that  there  has  been  an  unanticipated  Release 

20 


which  has  not  previously  been  identified,  and  for  which  emergency 
action  is  appropriate,  Defendants  shall  immediately,  but  no  later 
than  48  hours  after  discovery,  notify  the  State  through  the 
State's  Project  Coordinator.  If  it  is  determined  by  the  State 
that  such  Release  poses  an  imminent  threat  to  public  health, 
welfare  or  the  environment  and  requires  an  immediate  response, 
Defendants  shall  within  ten  (10)  working  Days  of  such 
determination  develop  and  submit  to  the  State,  a  proposed 
Mer^ency  iResponse  Plan,  together  with  a  detailed  schedule  for 
its  implementation,  which  shall,  at  a  minimum: 

1.  set  forth  a  program  and  schedule  which  will  fully 
analyze  the  nature  and  extent  of  contamination  resulting 
in  whole  or  in  part  from  such  Release; 

2.  propose  an  appropriate  exposure  risk  assessment  to 
determine  the  extent  of  exposure  or  potential  for  exposure 
to  individuals,  which  assessment  shall  be  based  on  factors 
including  the  nature  and  extent  of  contamination,  the 
existence  of  or  potential  for  pathways  of  human  exposure, 
the  size  of  the  community  within  the  likely  pathways  of 
exposure,  and  the  comparison  of  expected  human  exposure 
levels  to  short-term  and  long-term  health  effects  associated 
with  identified  Hazardous  or  Deleterious  Substances  and  any 
available  recommended  exposure  or  tolerance  limits  for  such 
Substance  and  Contaminants; 

3.  require  the  performance  of  a  feasibility  analysis 
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of  the  results  obtainable  by,  schedule  required  for,  and 
costs  of  remedial  alternatives  which  would  adequately 
protect  human  health  and  the  environment  and  minimize  injury 
to  or  loss  of  natural  resources  of  the  State  of  Montana. 
The  proposed  Emergency  Response  Plan  shall  require  the 
development  and  submission  to  the  State  of  a  detailed  draft 
report  following  the  completion  of  each  of  the  foregoing 
stages. 

B.  Upon  receipt  of  the  Emergency  Response  Plan  from 
Defendants  pursuant  to  paragraph  A  of  this  Section  9,  the  State 
shall  review  and  approve,  modify  or  reject,  with  instructions  for 
resubmittal,  the  Emergency  Response  Plan  submitted  by 
Defendants.  In  the  event  the  State  approves  Defendants' 
initially  submitted  Mefgeff^y*!^  Plan,  Defendants  shall 
execute  the  plan  in  a  professional  and  workmanlike  manner  at 
their  own  expense  and  in  full  compliance  with  the  terms  and 
conditions  of  this  iKodifie<3  Partial  Consent  Decree  and  schedules 
established  in  the  Plan. 

C.  In  the  event  the  State  modifies  the  Emergency  Response 
Plan  originally  submitted  by  Defendants,  Defendants  shall  have 
five  (5)  days  from  receipt  of  the  modified  Emergency  Response 
Plan  to  review  and  accept  or  reject  the  modifications  proposed 
by  the  State.  In  the  event  Defendants  do  not  accept  all 
modifications  proposed  by  the  State,  Defendants  shall  on  or 
before  the  fifth  Day  after  receipt  of  the  State's  modifications, 
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invoke  the  dispute  resolution  process  set  forth  in  Section  14  of 
this  Modified  Partial  Consent  Decree.  In  the  event  Defendants 
fail  to  timely  invoke  the  dispute  resolution  provisions,  they 
shall  be  deemed  to  have  waived  all  objections  to  the  State's 
proposed  modifications  and  shall  execute  the  modified  Emergency 
Response  Plan  at  their  own  expense  in  a  professional  and 
workmanlike  manner  in  full  compliance  with  the  requirements  of 
this  Modified  Partial  Consent  Decree  and  the  schedules 
established  in  the  Emergency  Response   Plan. 

D.  In  the  event  the  State  rejects  the  original  proposed 
Emergency  Response  Plan  submitted  by  Defendants  pursuant  to 
paragraph  A  of  this  Section  9,  the  State  shall  notify  Defendants 
of  such  rejection  and  shall  specify  the  bases  upon  which  the 
State  has  determined  that  the  Emel|^^^p||||iii||i|iie  Plan  is  not 
adequate  or  does  not  fulfill  the  requirements  of  paragraph  A  of 
this  Section  9.  The  State  shall  then  prepare  the  Emergency 
Response  Plan  at  Defendants  expense,  except  upon  receipt  of  such 
notice.  Defendant  shall  have  seven  (7)  Days  to  invoke  the  dispute 
resolution  provisions  set  forth  in  Section  15  of  this  Modified 
Partial  Consent  Decree.  The  EM&r^^ii^^f^W&S^p^^rMe  Plan  shall  then 
be  designed  according  to  decisions  made  by  the  State  and/or 
Defendants  during  the  dispute  resolution  process.  Once  the 
Eitir^^nc^nRespon^  Plan  has  been  established  as  a  result  of  the 
dispute  resolution  process.  Defendants  shall  execute  the 
Emergency  Response  Pla^  in  a  professional  and  workmanlike  manner 
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at  their  own  expense  and  in  full  compliance  with  the  terms  and 
conditions  of  this  Modified  Partial  Consent  Decree  and  work 
activities  and  schedules  established  in  the  Emergency  ^Response 
Plan. 

10.   RECORD  PRESERVATION 

The  Defendants  agree  that  they  shall  preserve  and  make 

available  to  the  State,  during  the  pendency  of  this  Modified 

Partial  Consent  Decree  and  for  a  period  of  ten  (10)  years  from 

the  date  of  termination  of  this  Modified  Partial  Consent  Decree, 

all  nonprivileged  records  or  documents  in  their  possession  or  in 

the   possession   of   their   employees,   agents,   accountants, 

Contractors,  or  attorneys  that  relate,  directly  or  indirectly, 

to  the  Work  performed  at  the  site  pursuant  to  this  Modified 

Partial  Consent  Decree.  At  the  end  of  this  ten  (10)  year  period, 

the  Defendants  may  destroy  any  such  records,  but  only  after 

notifying  the  State  at  least  thirty  (30)  calendar  Days  in  advance 

and  allowing  the  State  to  inspect  and  copy  any  such  records. 

11.   REIMBURSEMENT  OF  COSTS,  AND  ASSESSMENT  OF  DAMAGES 

A.    The  terms  and  provisions  of  the  Stipulation  for 

Dismissal   filed   contemporaneously   herewith,   control   the 

disposition  of  past  response  costs  incurred  by  the  State  in 

connection  with  the  investigation  of  or  response  to  releases  or 

threatened  releases  at  the  Livingston  or  Mission  Wye  Facilities 

or  the  Livingston  Landfill  or  Livingston  Incinerator  occurring 

prior  to  the  approval  of  this  Modified  Partial  Consent  Decree. 
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B.  On  or  before  the  beginning  of  each  calendar  quarter 
(i.e.,  January  1,  April  1,  July  1,  October  1)  beginning  on  the 
effective  date  of  this  Modified  Partial  Consent  Decree,  the  State 
shall  submit  an  accounting,  including  all  applicable 
documentation  or  summaries&^tifeeereqf ,  to  the  Defendants  covering 
all  response  costs  and/or  remedial  action  costs  incurred  by  the 
State  in  connection  with,  or  arising  out  of,  its  response  to 
releases  or  threatened  releases  from  the  Livingston  or  Mission 
Wye  Facilities,  specifically  including  all  activities  and 
oversights  undertaken  in  discharge  of  the  State's  role  and 
responsibilities  under  this  Modified  Partial  Consent  Decree. 
Within  thirty  (30)  Days  of  receipt  of  documentation  from  the 
State,  the  Defendants  shall,  subject  to  its  right  to  invoke  the 
provisions  in  paragraph  D  of  this  Section  11,  reimburse  the  State 
for  all  such  costs. 

C.  Payment  to  the  State  for  its  costs  described  in 
paragraph  B  shall  be  by  certified  or  cashier's  check,  made 
payable  to  "State  of  Montana,  Department  of  Health  and 
Environmental  Sciences"  and  shall  be  tendered  to:  Centralized 
Services  Division,  Montana  Department  of  Health  and  Environmental 
Sciences,  Cogswell  Building,  Room  C123,  Helena,  Montana  59620. 
Payments  should  be  identified  as  "Remedial  Response  and  Natural 
Resource  Assessment  Reimbursement".  Copies  of  all  payments  to 
the  State  shall  be  provided  at  the  time  of  such  payment  to: 
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Donald  E.  Pizzini,  Director,  Montana  Department  of  Health  and 

Environmental  Sciences,  Cogswell  Building,  Helena,  Montana  59620. 

D.   If  the  Defendants  conclude  that  the  State  has  made  an 

accounting  error  or  has  included  response  costs  that  are  not 

recoverable  under  this  Modified  Partial  Consent  Decree  or  CECRA, 

Chapter  709,  Laws  of  Montana  1989,  CERCLA  Section  107,  42  U.S.C. 

§  9607,  they  may  contest  payment  and  withhold  the  disputed  amount 

by  notifying  the  State  of  these  conclusions,  together  with  the 

factual  basis  and  arguments  upon  which  the  Defendants  rely  to 

support  their  conclusion,  in  writing  within  thirty  (30)  Days  o£ 

receipt  of  the  accounting.  Any  objection  to  the  State's  response 

costs  or  supporting  arguments  not  made  within  that  time  is 

waived.    Following  receipt  of  the  Defendants'  objections  and 

supporting  arguments,  the  State  and  the  Defendants  shall  then 

have  fifteen  (15)  Days  to  resolve  their  differences.  Upon  request 

Qf   Defendants     the   State   shall   supply   all   applicable 

documentation  in  lieu  of  summaries  for  those  issues  which^^^^^a^^ 

disputed  by  the  Defendants.     If  agreement  cannot  be  reached 

within  the  15-Day  period,  the  dispute  shall  be  submitted  dispute 

resoiutioh. 

E.  For  purposes  of  paragraphs  A  through  D,  inclusive,  of 
this  Section  11,  the  term  "response  cost"  and  "remedial  action 
costs!'  shall  include  all  costs  of  all  activities  included  within 
the  definitions  of  the  terms  "remove"  or  "removal,"  "remedy"  or 
"remedial  action,"  and  "respond"  or  "response"  in  CERCLA  sections 
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101(23),  (24),  and  (25),  respectively,  42  U.S.C.  §  §  9601(23), 
(24)  and  (25) ,  or  "remedial  action  costs"  in  Section  75-10-701 
MCA. 

F.  Defendants  shall  pay  for  an  assessment  of  injury, 
destruction,  or  loss  of  natural  resources  upon  selection  of  the 
remedy  for  the  Livingston  Facility,  pursuant  to  CERCLA  as 
amended.  The  process  to  be  followed  will  be  set  forth  in  a  State 
approved  work  plan  and  will  be  subject  to  the  dispute  resolution 
pz^cess  set  Wamtit^ ''£^-''-^S^^s^i^TS''X^i- 

12.   REPORTING,  RECORD  EXCHANGE  AND  PRESERVATION 

A.  One  copy  of  all  plans,  reports,  notices  and  other  Work 

products  required  under  the  terms  of  this  Mfiiiii^icl  Partial 

Consent  Decree  shall  be  sent  by  overnight  express  mail  to  each 

of  the  following: 

Project  Coordinator 

Solid  and  Hazardous  Waste  Bureau 

Montana  Department  of  Health  and 

Environmental  Sciences 
Cogswell  Building,  Room  B201 
Helena,  MT  59620 

Donald  E.  Pizzini 

Director 

Department  of  Health 

and  Environmental  Sciences 
Cogswell  Building 
Helena,  MT  59620 

B.  Defendants  and  their  Contractors  shall  make  available 
to  the  State  in  a  timely  manner,  the  results  of  sampling  and 
testing,  and  other  data  generated  by  them  or  on  their  behalf, 
including  raw  data  and  field  notes,  and  any  other  relevant 
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information  in  their  possession  regarding  the  actions  called  for 
by  this  Modified  Partial  Consent  Decree,  except  as  protected  by 
the  attorney/client  and  work  product  privileges,  It::::EiHlfl-*te^^^^^^ 
burden  of  the  Defendants  to  establish  any  attorney/client  or 
attorney/ work  product  privilege  as  it  relates  to  technical  data. 
C.  All  records,  documents,  information,  and  raw  data  of 
whatever  kind,  nature  and  description  (including  but  not  limited 
to  field  notes,  daily  ledgers,  diaries,  memoranda,  and  notes), 
within  the  custody  or  control  of  Defendants  or  their  Contractors 
relating,  directly  or  indirectly,  to  the  Work  Plans,  response  or 
corrective  actions,  or  performance  of  any  of  the  activities 
required  by  or  undertaken  pursuant  to  this  Modifieql  Partial 
Consent  Decree  or  Approved  Work  shall  be  available  at  all  times 
to  the  State  for  inspection  and  copying,  except  as  protected  by 
the  attorney/client  and  attorney  work  product  privileges.  Aiiy 
assertion  of  attorney/client  or  attorney  work  product  privilege 
by  the  Def  endaiit;  is  subject:  to  'disp«€»  reiblufclon, 

13.  FORCE  MAJEURE 
A.  Failure  of  the  Defendants  to  comply  with  the 
requirements  of  this  Moaifie^  Partial  Consent  Decree,  including 
any  approved  Work  Plan  shall  be  excused  only  to  the  extent  such 
delays  or  failures  of  performance  are  caused  by  reasonably 
unforeseeable  occurrence (s)  beyond  the  control  of  the  Defendants 
and  which  delays  or  failures  the  Defendants,  by  the  exercise  of 
due   diligence,   could   not   have   prevented,   avoided,   or 
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substantially  minimized  (hereinafter:  "Force  Majeure") , 
including  but  not  limited  to:  Acts  of  God,  war,  revolution, 
riots,  strikes,  fires,  or  floods.  Such  circumstances  also 
include,  but  are  not  limited  to,  delays  or  failures  of 
governmental  agencies  in  issuing  necessary  permits  or  approvals, 
provided  that  the  Defendants  have  timely  submitted  complete 
applications  and  provided  all  required  information.  Such 
circumstances  may  also  include  delays  in  obtaining  access  to 
property  of  third  Parties,  provided  that  the  Defendants  have  made 
a  good  faith  and  timely  effort  to  secure  such  access,  and 
provided  that  the  Defendants  have  requested  assistance  from  the 
State  in  a  timely  manner.  Such  circumstances  shall  not  include 
increased  cost  of  performance,  changed  economic  circumstances, 
or  normal  precipitation  events.  The  Defendants  shall  bear  the 
burden  of  proving  by  clear  and  convincing  evidence  that  any 
failure  to  comply  with  the  requirements  of  this  Modified  Partial 
Consent  Decree  or  of  Approved  Work  Plans  or  submittals  is  due  to 
Force  Majeure. 

B.  The  Defendants  shall  notify  the  State's  Project 
Coordinator (s)  orally,  within  24  hours,  and  shall,  within  three 
(3)  Days  of  oral  notification  to  the  State,  notify  the  State  in 
writing  of  the  anticipated  length  and  cause  of  delay,  the 
measures  taken  and  to  be  taken  to  prevent  or  minimize  the  delay, 
and  the  timetable  by  which  the  Defendants  intend  to  implement 
those  measures.   Oral  notification  to  the  State  must  occur  in  no 
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event  more  than  24  hours  after  Defendants  become  aware  of  the 
occurrence  or  event  causing  the  delay  or  failure  in  whole  or  in 
part.  Failure  to  timely  make  the  oral  and  written  notifications 
to  the  State  required  by  this  paragraph  B  of  any  event  for  which 
Force  Majeure  is  claimed  shall  waive  the  defense  otherwise 
provided  by  this  Section,  but  only  for  the  event  for  which  notice 
has  not  been  made. 

C.  If  the  Defendants  demonstrate  to  the  State  that  the 
delay  has  been  or  will  be  caused  by  circumstances  beyond  the 
reasonable  control  of  the  Defendants  and  that  they  exercised  due 
diligence  to  prevent  the  delay,  the  time  for  performance  for  that 
element  of  Approved  Plans  or  submittals  shall  be  extended  for  a 
period  equal  to  the  delay.  The  extension  of  time  may  include  any 
reasonable  additional  time  necessary,  not  to  exceed  15  Days,  to 
mobilize  manpower  or  machinery  after  the  elimination  of  the  Force 
Majeure  event.  This  shall  be  accomplished  through  written  notice 
or  through  an  amendment  to  this  Modified  Partial  Consent  Decree, 
as  appropriate.  Such  an  extension  does  not  alter  the  schedule 
for  performance  or  completion  of  other  tasks  required  by  Approved 
Plans  or  submittals  unless  these  are  specifically  altered  by 
amendment  of  the  Modifiiia  Partial  Consent  Decree,  or  unless  the 
Work  on  those  other  tasks  depends  on  continued  Work  on  the  tasks 
delayed  by  the  Force  Majeure  event.  In  the  event  further  Work 
depends  on  the  Work  unavoidably  delayed  by  the  Force  Majeure 
event,  the  time  for  performance  of  the  further  work  shall  be 
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extended  only  for  a  period  equal  to  that  of  the  delay  caused  by 
the  Force  Majeure  event. 

D.  In  the  event  that  the  State  and  Defendants  cannot  agree 
that  any  delay  or  failure  has  been  or  will  be  caused  by 
circumstances  beyond  the  reasonable  control  of  the  Defendants  or 
if  there  is  no  agreement  on  the  length  of  the  extension,  the 
dispute  shall  be  resolved  in  accordance  with  provisions  of 
Section  15  of  this  Modified  Partial  Consent  Decree. 

14.   APPROVMll 

A.    The  State  shall  review  all  work  plans,   reports,; 

schedules  and  other  documents  submitted  in  accordance  with  this 

Modified  Partial  Consent  Decree  ("subiaittal")  made  by  Defendants 

I  within  a  reasonable  amount  of  time  based  on  the  public  health  and 

the  complexity  of  the  review.  Defendants,  as  part  of  this 

Modified  Partial  Consent  Decree,  shall  allow  for  review  on  a 

timely  basis.   The  review  format  shall  also  allow  for  public 

review  and  comment  'of" 'tMV' remedial  investigation  report,  the 

feasibility  study  report  and  for  significant  remedial  action  not 

covered  by  Exhibit  I.  The  format  for  the  review  will  provide  for 

an  initial  DHES  evaluation  of  suitability.   Acceptance  'of  the 

subinittal  for  review  will  require  DHES  to  provide  review  arid 

I  approval  within  a  period  of  time  specified  by  DHES.   If  the; 

specified  time  period'  is  notx^ adhered  to,  the^  Defendants  xaay 

I  Invoke  dispute  resolution  actions.  If  the  submittal  is  rejected, 

*  |uch  rejection  will  be  based  upon  gross  deficiencies  within  the 

31 


submittal. 

B.  Upon  submission  of  the  submittal  to  DHES,  an  initial 
evaTuation  shall  be  made  of  the  submifctai  for  gFoi's  deficiencies 
and  the  resource  requirements  for  adequate  review.  The  DHES 
shall  perform  this  review  and  provide  a  written  response  of  the 
^.^^^_^^j..,.^^^^^^^  10-  working  Days  of  the  date  received.   The 

written  response  shall  either  provide  acceptance  of  the  submittal 
for  further  review,  approval  or  rejection  of  the  submittal. 
If ®^the- 'submittal  is  judge^3^d,*l3^^de£Sci^3^^ifc.  shai;l;fttoe«:3se3bur}ried 
to  the  Defendants  with  a  written  description  of  the  principal- 
deficiencies.  The  Defendants  shall^.^.c^^  the  deficiencies  and 
resubmit  the  submittal  plan  to  DHES' "f  additional  review.  311 
the  submittal  review  indicates  that  adequate  review  and  approval 
cannot  be  provided  within  a  reasonable  time  frame,  an  estimate^ 
of  the  resources  necessary  for  review  shall  be  submitted  to  the 
Defendants.  The  Defendants  shall  then  be  responsible  for 
providxng  funding*fio^|^^^ji§QUx;ces  require<is:foi?s suitable  review 
pr  provide  an  acceptable'  alternative  for  the  review  schedui^ 
If  the  Defendants  and  the  DHES  cannot  agree  upon  the  basis  for 
an  alternative  review  schedule'^-^or^'^lje  basis  for  '  additional 
resource funding,  then  the dispute fesolution  provisiohs of 
ptection  15  shall  be  invoked. 

|>ortions  thereof,  which  are  not  deficient  and  for  which  resource 
limitation  issues  have  been  resolved.   Formal  review  will  not 
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coinraence  and  pirbcee^^^  of  a  submittal  which  are 

deficient  or  for  which  resource  limitation  issues  have  not  been 
|||:||g|yed.J^: 

C.  Once  the  submittal  has  been  accepted  for  formal  review, 
if  required  under  Section  A  or  otherwise  under  the  terms  of  this 
Modified  Eartiail^pS^nsent  Decree,  the  submittal  ^btall  be 
distributed  to the  public  information  facilities  to  begin  a  30 
Day  public  comment  period.  During  the  public  comment  period, 
DHES  ^-iMi.;-....:  begin  review  of '^the  .submit€£l3.'^>-%n.d^'^'--worlc:--^itl3  the 
Defendants  to  identify  the  need  for  modifications,  revisions  or; 
additional  information.  Upon  completion  of  the  public  comment 
period,  the^  DHES  anc^Mxe  Defeildant€^^slialX--^onsi^e^*apBribiariate 
public  comments  and  finalize  the  submittal  within  3  0  Days. 

D-  The  schedule  established  for  review  of  the  submittal  by 
the  public  and  DHES  may  be  modified  by  both  the  Defendant;© , and 
DHES.  For  actions  not  requiring  public  comment  or  those  which 
constitute  an  emergency,  the  time  period  for  review  may  be 
reduced.   For  the  remedial  investigation  report,  the  feasibility 

I  study  report  and  significant  remedial  actions  outside  Exhibit  I, 
the  time  period  for  review  may  be  extended  to  meet  the  level  pf 
review  effort  required  with  the  available  manpower.  Any* 
reductions  or  extensions  of  the  specified  periods  for  review 
shall  be  approved  by  both  the  DHES  and  the  Defendants.  If  joint 
approval  is  not  made,  the  dispute  resolution  process  may  be 

I  invoked . 
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E.  The  State  and  Defendants  shall  provide  the  opportunity 
to  consult  with  each  other  during  the  review  of  submittals  or 
raodif ications  under  this  part.  It  is  envisioned  that  (bp*pfli 
coordinators  will,  in  the  first  instance,  attempt  to  resolve 
disputes  before  referring  them  to  dispute  resolution. 

F.  At  the  compietibh  of  a  specified  review  period,  if  the 
pHES  has  not  completed  the  review  and  approval  process,  and  an 
amended  schedule  cannot  be  agreed  to  by  the  parties,  or  if  DHES 
has  rejected  the  submittal  the  Defmidants  may^ln^ofce  the  dispute 
resolution  process. 

|5.   RESOLUTION  OF  DISPUTES 

Except  as  otherwise  provided  hereja^Mawpis  event  there-''^a:s 
;i:!  dispute  arising  under  this  Modified  Partial  Consent  Decree,  the 
dispute  shall  be  resolved  in  the  following  manneri 

jk.  The  parties  agree  to  submit  any  dispute  affifi^^-'-!l!id^ 
this  section  to  mediation.  Within  3  0  business  Days  of  the 
effective  date  of  this  Decree,  the  parties  shall  submit  to  each 
other  lists  of  at  least  three  neutral  persons  nominated  to  serve 
is  mediators.  All  listed  persons  not  rejected  within  10  business 
days  following  receipt  of  such  list  shall  be  deemed  to  be 
acceptable  mediators.  If  all  nominated  persons  are  rejected  oxi 
If  an  existing  mediator  must  be  replaced,  the  nomination  process 
shall  be  repeated  until  at  least  two  mediators  acceptable  to  'the 
|iiarties  are  identified.  Mediation  nomination  lists  shall  seti 
Ibrth  the  name,  business,  affiliation,  address,  telephone  number 
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and  a  stateMeht  of  the  qualif Tea t ions  of  mediators , 

A  mediator  may  be  replaced  at  any  time  at  the  request  of  any 
party  following  the  foregoing  mediator  selection  proceduresi 

B.  The  State  and  the  Defendants  shall  each  select  one 
mediator  from  the  list  of  eligible  mediators.  Non-binding 
neutral  mediation  may  extend  for  vip  to'' 14  business  Days.  Agend|^ 
and  procedures  shall  be  as  the  parties  agree,  but  suggestions  by 
the  mediators  shall  be  given  full  consideration  in  good  faith. 
The  metJ^isktrjOTS^^maLY  meet  or  talk  with  the  State  or  the  Defesridahfi 
separateiy,  in  the  mediators'  sole  discretion.  It  is  the  intent 
of  the  parties  that  mediation  be  flexible  and  informal,  in  order 
to  '''^fecill|:at^?t;hei4resolutidnsv:C«E<^Miw^  -greatest 
extent  possible. 

C.  The  State  or  the  Defendants  may  withdraw  from  mediation 
at  any  txme,^^l3ut  only  after  particMpatusg  3;-!E^i^ti©asl^oBei^Beee1Si.n« 
or  conference  convened  by  the  mediator.  The  right  to  withdraw 
from  mediation  shall  be  considered  a  last  resort  and  should  be 
j^xercised  only  on  a  good  faith  be^^c^;'^at*  ■mediatii|^jw±ir  serve 
no  useful  purpose.  Withdrawing  parties  remain  bound  by  protocol 
provisions  on  confidentiality.^ 

D.  Meetings  or  confereTices'™v^^^ 

treated  as  settlement  negotiations  within  the  meaning  of  Rule 
408  of  the  Federal  Rules  of  Evidence.  Statements  made  by.,,a|]Q| 
person  during  any  such  meetings  or  conferences  shall,  lilcewis^^ 
be  deemed  to  have  been  made  in  compromise  negotiations  and  shall 
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not'^Be"' 6 f f er ed''i n  ev idence"' in" arty'™pr oceed'ing ''^  .   The 

mediators  will  be  disqualified  as  witnesses,  consultants,  or 
expejrts  in  any  pending  or  future  action  relating  to  the  subject 
latter  of  the  mediation,  including  those  between  persons  not 
party  to  the  mediation. 

p*  The  mediators  shall  make  no  written  findings  or 
recommendations.  Mediation  sessions  shall  not  be  recorded 
verbatim  and  no  formal  minutes  or  transcripts  of  sessions  shall 
be  maintained. 

F- If the  dispute cannot  be  resolved  by  mediation,  the 
Director  of  DHES  shall  decide  the  matter  and  make  written 
findings  supporting  the  decisJbc^^^^^^^^^^^^^^^^^^^^^^B 
ihformal,  private  consultation  with  the  mediators  prior  to 
rendering  his  decision.  Such  decision  will  be  "final  agency 
action"^ reviewable  by  the  Court  on  the  basis  that  the  decision 
is  arbitrary  and  capricious  and  not  supported  by  the  record. 

G.  Subject  to  the  State's  authority  to  grant  waivers  or 
exemptions  under  applicable  law,  nothing  in  this  Modified  Partial 
Consent  Decree,  or  any  approval  granted  pursuant  to  this  Modified 
Partial  Consent  Decree  shall  be  interpreted  so  as  to  waive  or 
modify  Defendants'  responsibility  to  comply  with  all  permit 
application  and  permit  requirements  and  any  other  applicable 
regulations  pursuant  to  applicable  local,  state  or  federal  laws. 

H .^  Tnipl eme n t a tion  of  these  iDi spa t e  Res o lu ticm™  p^ 
shall  not  provide  a  basis  for  delay  of  any  schedule  for 
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activities  required^^l^    any  approved  worK  plan  or  addehduii 
unless  the  DHES  agrees  in  writing  to  a  schedule  extension. 

Any  stipulated  penalties  which  arise  out  of  or  are  the 
subject  of  the  dispute  resolution  shall  accrue  during  dispute 
resolution  procedures.  In  the  event  this  process  ends  in  favor 
of  the  Stat^'  all  penalties  shall:  be  immediately  due  and  owing 
unless  either  the  Administrator  of  the  Environmental  Sciences 

I  Division  or  the  Director  of  DHES  finds  that  the  Defendants' 
positioof^^s  substantially;^  justified.   1%,:^ '  is'  fourth  ^that  ti| 
Defendants' posit ion was substahtialiy  justified,   then  the 

I  -Administrator  or  the  Director,  as  appropriate,  may  forgive  part 

shall  be  solely  at  the  discretion  of  the  Director".   In  the  event 
i  the  Defendants  prevail  on  issues  arising  hereunder,  no  stipulated 
pe||a|ties  will  be  impised-i 

I.  The  Defendants  may  not  challenge  provisions  of  this 
Modified  Partial  Consent  Decree  to  which  they  have  already  agreed 
by  resorting  to  these  dispute  resolution  procedures. 
Implementation  of  these  dispute  resolution  procedures  shall  not 
provide  the  basis  for  any  schedule  extension  for  any  activities 
required  in  this  Modified  Partial  Consent  Decree  unless  the  State 
agrees  in  writing  to  a  scheduled  extension. 

J.  The  State  shall  have  authority  to  suspend  these  dispute 
resolution  procedures  in  matters  arising  under  Sections  9  and  30.. 
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16.   SITE  AND  INFORMATION  ACCESS  AND  SAMPLING 

A.  Where  Defendants  do  not  own  the  property  at  the 
Livingston  Facility,  Defendants  agree  to  and  shall  attempt  to 
gain  unrestricted  access  to  all  portions  of  the  Livingston 
Facility  either  impacted  by  releases,  or  utilized  to  conduct  any 
activities  required  by  this  Modified  Partial  Consent  Decree, 
and/or  any  Approved  Work,  for  the  purpose  of  overseeing  and 
inspecting  any  and  all  activities  or  conditions  which  have  been 
or  are  being  conducted  or  are  addressed  under  or  impacted  by  the 
activities  required  to  be  undertaken  pursuant  to  this  Modified 
Partial  Consent  Decree.  Nothing  herein  shall  limit  or  restrict 
any  statutory  inspection,  site  access,  or  sampling  authorities 
vested  in  the  State  by  applicable  federal  or  state  law. 

B.  Where  Defendants  own  property  at  the  Livingston  and 
Mission  Wye  Facilities  access  to  and  use  of  the  Livingston  and 
Mission  Wye  Facilities  is  hereby  granted  and  ordered  to  the 
State,  its  representatives  or  Contractors,  or  any  other  person (s) 
or  entity(ies),  including  any  potentially  responsible  party  and 
its  response  action  Contractors  for  the  purposes  of  performing 
or  causing  another  to  perform  Work  or  any  other  activities 
required  by  this  Modified  Partial  Consent  Decree  or  any  other 
approved  Work  or  submittal  taken  by  or  at  the  direction  of  the 
State  at  the  Facilities.  This  grant  of  access  includes,  but  it 
is  not  limited  to,  the  right  to  oversee,  perform,  or  cause  to  be 
performed  any  and  all  actions  designed  to  accomplish  the  purposes 
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of  this  Modified  Partial  Consent  Decree  or  any  other  approved 
Work  or  submittal. 

C.  Defendants  shall  not  directly  or  indirectly  take  any 
action  or  authorize  another  to  take  any  action  which  interferes 
with,  hinders,  or  delays  implementation  of  the  Modified  Partial 
Consent  Decree  or  any  approved  Work  or  submittals  taken  by,  at 
the  direction  of,  or  subject  to  oversight  by  the  State  or  its 
representatives;  nor  shall  Defendants  take  any  action  to  allow 
another  to  take  any  action  which  interferes  with,  diminishes,  or 
frustrates  the  effectiveness,  purposes  or  integrity  of  any 
investigative,  corrective  action  or  remedial  action  taken 
pursuant  to  the  grant  of  access  herein. 

D.  All  new  or  previously  undisclosed  records,  documents, 
information,  and  raw  data  of  whatever  kind,  nature  and 
description  within  the  custody  or  control  of  Defendants  or  their 
Contractors  relating  to  the  clean-up  at  the  Livingston  Facility 
shall  be  available  at  all  reasonable  times  to  any  representative 
of  the  State  for  inspection  and  copying. 

E.  Nothing  herein  shall  be  deemed  to  preempt,  limit  or 
restrict  in  any  way  any  and  all  rights  to  site  access  at  the 
Livingston  or  Mission  Wye  Facilities,  including  the  right  to 
inspect  and  copy  documents,  take  samples,  and  obtain  evidence, 
which  the  State,  or  any  of  its  officers,  agencies  or  departments 
or  instrumentalities  may  have  pursuant  to  any  and  all  applicable 
laws  or  rules  of  procedure. 
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F.   No  conveyance  of  title,  easement,  or  any  other  legal 

interest  in  any  portion  of  the  Livingston  or  Mission  Wye 

Facilities  shall  be  consummated  without  a  provision  permitting 

the   continued   unimpeded   operation   and   maintenance   of   all 

components  of  and  all  structures  and  improvements  resulting  from 

or  related  to  the  Work,  the  timely  performance  of  any  Work  to  be 

done  pursuant  to  this  Modified  Partial  Consent  Decree,  and  the 

access  to  the  Livingston  and  Mission  Wye  Facilities  granted  to 

the  State  herein,  and  all  such  conveyances  of  title  or  legal 

interest  in  any  portion  of  the  Livingston  or  Mission  Wye 

Facilities  shall  contain  a  covenant  to  permit  such  access  and  the 

unimpeded  operation  and  maintenance  of  such  structures  and 

improvements  and  performance  of  such  Work.   At  least  forty-five 

(45)  Days  prior  to  any  conveyance  of  title  of  any  interest  in  all 

or  any  portion  of  the  Livingston  or  Mission  Wye  Facilities,  the 

person (s)  owning  such  property  or  legal  interest  shall  notify  the 

State  by  registered  mail  of  the  intent  of  such  person (s)  to 

convey  title  or  any  legal  interest  in  such  property.  This  notice 

shall  contain  a  detailed  description  of  the  legal  interest  and 

property  intended  to  be  conveyed,  an  identification  of  and 

current  mailing  address  for  the  person (s)  to  whom  such  legal 

interest  will  be  conveyed,  and  an  exact  copy  of  the  provision (s) 

of  the  conveyance  instrument  permitting  the  continued  operation, 

maintenance,  performance  and  access  prescribed  herein.    The 

restrictions  and  obligations  set  forth  in  this  paragraph  F  shall 
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run  with  the  land  and  shall  be  binding  upon  any  and  all  persons 
who  acquire  title  or  any  legal  interest  in  all  or  any  portion  of 
the  Livingston  or  Mission  Wye  Facilities. 

G.  Defendants  shall  file  at  their  cost  a  copy  of  this 
Modified  Partial  Consent  Decree  at  the  Public  Library  in 
Livingston,  Montana. 

H.  The  Defendants  hereby  consent  to  observation  by  State 
representatives,  subject  to  the  site  health  and  safety  plan,  at 
any  time  during  the  performance  of  Work  required  under,  performed 
in  connection  with,  or  undertaken  in  furtherance  of  the  purposes 
of  this  Modified  Partial  Consent  Decree.  The  Defendants  consent 
to  the  State  taking  samples  or  split  samples  at  any  time  at  the 
State's  discretion. 

I.  To  the  extent  access  to  property  owned  by  third  parties 
is  required  in  order  for  the  Defendants  to  carry  out  the 
requirements  of  this  Modified  Partial  Consent  Decree,  and 
approved  Work  or  submittals,  the  Defendants  shall  use  their  best 
efforts  to  obtain  such  access.  The  State  shall  use  its  best 
efforts  to  obtain  access  for  the  Defendants  if  the  Defendants 
provide  documentation  to  the  State  demonstrating  that  they  have 
used  their  best  efforts  to  obtain  access  on  their  own  and  failed 
to  obtain  access.  The  Defendants  agree  that  they  will  reimburse 
the  State  for  all  expenses  the  State  incurs  in  gaining  access 
for  the  Defendants,  at  the  request  of  the  Defendants,  and  will 
indemnify  the  State  as  provided  in  Section  24  of  this  Modified 
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Partial  Consent  Decree. 

Ip.   DESIGNATION  OF  PROJECT  COORDINATOR 

A.  On  or  before  the  effective  date  of  this  Modified 
Partial  Consent  Decree,  the  Defendants  shall  designate  one  or 
more  Project  Coordinators  and  Alternate  Project  Coordinators. 
The  State  Project  Coordinator  will  be  John  Wadhams.  Each  Project 
Coordinator  shall  be  responsible  for  overseeing  the 
implementation  of  this  Modified  Partial  Consent  Decree.  To  the 
maximum  extent  practicable,  communications  between  the  Defendants 
and  the  State,  and  all  documents,  reports,  approvals,  and  other 
correspondence  concerning  the  activities  performed  pursuant  to 
or  required  by  the  terms  and  conditions  of  this  !todj:ii,g!!|i  Partial 
Consent  Decree,  shall  be  directed  through  the  Project 
Coordinators.  If  the  Project  Coordinator  is  unavailable,  such 
information  shall  be  directed  through  the  Alternate  Project 
Coordinator.  During  implementation  of  the  Work  Plans,  the 
Project  Coordinators  shall,  whenever  possible,  attempt  in  good 
faith  to  resolve  disputes  informally  through  discussion  of  the 
issues. 

B.  The  State,  and  the  Defendants  shall  each  have  the  right 
to  change  their  respective  Project  Coordinators.  Such  a  change 
shall  be  accomplished  by  notifying  the  other  party  in  writing  at 
least  ten  (10)  calendar  Days  prior  to  the  change. 

C.  The  State  Project  Coordinator  shall  have,  and  may 
exercise,  the  authority  vested  in  the  State  by  Sections  75-5- 
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621  and  75-10-712,  MCA.  In  addition,  he  or  she  shall  have  the 
authority  to  immediately  halt  any  activities  at  the  Facilities 
which  are  being  or  may  be  undertaken  pursuant  to  this  Modified 
Partial  Consent  Decree,  which  violate,  threaten  to  violate,  or 
which  cause  or  threaten  to  cause,  a  public  nuisance  or  a 
violation  of  any  requirements  of  applicable  federal  or  state  law, 
this  Modified  Partial  Consent  Decree,  or  an  Approved  Work  Plan. 

D.  The  absence  of  the  State  Project  Coordinator  from  the 
Facilities  shall  not  be  cause  for  stoppage  of  the  Work  to  be 
performed  pursuant  to  this  Modified  Partial  Consent  Decree. 

m.       ADMISSIBILITY  OF  DATA 

Except  as  provided  herein,  Defendants  hereby  stipulate  to 
the  admissibility  of  and  waive  all  evidentiary  objection (s)  to 
the  admissibility  of  any  validated  data  and  all  reports  generated 
or  evaluated  pursuant  to  this  Modified  Partial  Consent  Decree  in 
any  administrative  or  judicial  proceeding  brought  by  the  State 
and  arising  out  of  or  related  to  the  subject  matter  of  this 
Modified  Partial  Consent  Decree.  For  purposes  of  this  Section 
18,  the  term  "validated  data  .  .  .  generated  or  evaluated"  shall 
mean  data  that  has  been  verified  by  the  quality  assurance/quality 
control  ("QA/QC")  procedures  required  by  this  Modified  Partial 
Consent  Decree. 

12..   EXTENSIONS 

Defendants  may  request  an  extension  of  any  schedule, 
deadline  or  time  to  make  any  submittal  provided  for  in  this 
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Wrddiii-riiiil Partial  Consent  Decree  or  exhibit  hereto. 

20.   STIPULATED  PENALTIES 

A.  In  the  event  that  the  Defendants  violate  the  following 
provisions  of  this  Modified  Partial  Consent  Decree,  the 
Defendants  shall  pay,  by  tendering  to  the  State  within  ten  (10) 
Days  of  the  Defendants'  receipt  of  a  written  Demand  from  the 
State  for  payment  of  such  penalties,  which  Demand  shall  specify 
the  events  giving  rise  to  Defendants  asserted  liability  for 
stipulated  penalties  and  the  amount  of  such  penalties,  the  sum(s) 
set  forth  below  to  the  State  as  stipulated  penalties  for  each 
stipulated  penalty  event  (i.e.,  violation,  delay,  refusal  or 
failure)  for  each  calendar  Day  during  which  such  violation, 
delay,  or  failure  occurs  or  continues: 

1.  For  Each  Failure  or  Refusal  to  Perform  the  Actions 
Required  in  Sections  6,  9,  10,  11,  12,  16,  20  and  29  (for 
failure:   calendar  Days  after  failure  to  perform) : 

Amount/Day 

1-7  Days  $     500.00 

8-14  Days  2,000.00 

15-  30  Days  5,000.00 

over  30  Days  10,000.00 

2.  For  Each  Violation  of  Sections  8  (QA/QC)  ,  18 
(Admissibility  of  Data) ,  and  24  (Indemnification)  of  this 
Partial  Consent  Decree: 

Amount/Day 

1-7  Days  $    500.00 

8-14  Days  2,000.00 

15-  30  Days  5,000.00 

over  30  Days  10,000.00 

B.  The  Parties  agree,  and  the  State  hereby  finds  that  the 
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provisions  of  this  Section  20  are  designed  to  protect  the  public 
health,  welfare  and  environment  by  achieving  a  prompt,  complete 
and  efficient  assessment  of  the  nature  and  extent  of,  and  plan 
for  remediation  of,  the  serious  environmental  degradations 
present  at  the  site;  and  are  integral  and  essential  to  the 
Parties'  desire  that  the  provisions  of  this  Modified  Partial 
Consent  Decree  be,  to  the  maximum  extent  achievable,  self- 
executing  and  self-enforcing.  Defendants  waive  their  right  to 
challenge,  on  legal  grounds,  the  validity  of  stipulated 
penalties,  except  Defendants  retain  the  right  to  dispute  the 
factual  basis  regarding  any  alleged  failure  to  comply  with  the 
provisions  of  this  Modified  Partial  Consent  Decree  to  which 
stipulated  penalties  apply.  Defendants  also  specifically  retain 
the  right  to  assert  as  an  affirmative  defense  that  the  violation 
is  excused  under  the  Force  Majeure  provisions  of  Section  13.  All 
stipulated  penalties  not  specifically  rejected  by  the  dispute 
resolution  process  shall  be  paid  on  or  before  the  thirtieth 
(30th)  Day  following  final  resolution  of  the  dispute  pursuant  to 
Section  15  of  this  Modified  Partial  Consent  Decree. 

C.  The  State  may,  in  its  discretion,  impose  a  lesser 
penalty  for  minor  violations.  Any  reduction  in  the  stipulated 
penalty  imposed  shall  be  solely  at  the  State  discretion  and  shall 
not  be  subject  to  dispute  resolution. 

D.  The  checks  for  payment  of  the  stipulated  penalties 
shall  be  mailed  within  thirty  (30)  Days  of  Defendants'  receipt 
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of  a  written  demand  for  payment.  Payment  of  stipulated  penalties 
pursuant  to  this  Section  20  to  the  State  shall  be  by  certified 
or  cashier's  check,  made  payable  to  the  order  of  "State  of 
Montana,  Department  of  Health  and  Environmental  Sciences"  and 
tendered  to: 

Centralized  Services  Division 

Department  of  Health  and  Environmental  Sciences 
Cogswell  Building,  Room  C123 
Helena,  MT  59620 

A  copy  of  the  transmittal  letter  and  copy  of  the  check  shall  be 

sent  to  the  following  address: 

Donald  E.  Pizzini,  Director 

Department  of  Health  &  Environmental  Sciences 

Cogswell  Building 

Helena,  MT  59620 

E.  The  stipulated  penalties  set  forth  in  paragraph  A  of 
this  Section  20  shall  not  preclude  the  State  from  electing  to 
pursue  any  other  remedy  or  sanction  which  may  be  available  to 
the  State  because  of  the  Defendants'  violation,  delay,  or  failure 
or  refusal  to  comply  with  any  of  the  terms  of  this  Modified 
Partial  Consent  Decree,  including  an  action  for  injunctive  relief 
to  enforce  the  terms  of  this  Modified  Partial  Consent  Decree. 
The  demand  for  or  payment  of  stipulated  penalties  under  this 
Section  20  shall  not  preclude  the  State  from  seeking  statutory 
penalties  pursuant  to  Sections  75-5-631(1)  and  75-10-417(1) ,  MCA, 
or  punitive  damages  pursuant  to  Section  75-10-715(2),  MCA. 

F.  Delay  caused  by  formal  dispute  resolution  requested  by 
Defendants  under  Section  15  in  which  the  State  prevails  shall  not 
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constitute  "a  circumstance  beyond  the  control  of  the  Defendants" 
for  purposes  of  being  excused  from  payment  of  stipulated 
penalties  under  this  Section  20. 

21,   MUTIJAL.  RELEASE- .iS^i>' COVEN  ANT  NOT  m. SUE 

A.  In  addition  to  the  terras  and  provisions  of  the  release 
and  covenant  not  to  sue  set  forth  in  the  Stipulation  for 
Dismissal^^iled  contemporaneously  herewith,  but  ^ sub^'^'t  ^^ t<^  ^he 
limitations  of  this  section,  Defendants  and  Glacier  Park 
Company,  and  their  respective  officers,  directors,  employees  and 
agents  of  any  kind,  will  be  released  from  and  the  State  will 
covenant  not  to  sue  Defendants  and  Glacier  Park  Company  as  to  the 
following  claims; 

1,   Work  Performed 

Whenever  the  Defendants  conclude  that  any  work  as 
identified  in  a  work  plan  has  been  fully  performed,  the 
Pefendants,  or  their  authorized  representative,  shall  notify  DHES 
in  writing  certifying  that  the  work  contemplated  by  any  work  plan 
has  beenii^lill^Bier:;^ canned^^ 
this  Modified  Partial  Consent  Decree /^^^^^t^ 

the  DHES  will  review  the  work  within  a  reasonable  period  of  time. 
If^"^£t€^4  review,  the  DHES  determines  that  the^^  work,  or  any 
portion  thereof ,  has  not  been  completed  in  accordahce  with  this 
Modified  Partial  Consent  Decree,   or  does  not  satisfy  the 

shall  notify  the  Defendants  in  writing  of  the  activities  which 

47 


roust  Be" p^  to  complete  tlie  work  in  accordance  witH  the 
requirements  of  the  work  plan  and  this  Modified  Partial  Consent 
Decree,  and  shall  set  forth  a  schedule  for  performance  of  such 
activities.  Any  disputes  arising  hereunder  are  subject  to 
dispute  resolution. 

IP  the  State  concludes,  following  the  initial  or  any 
subsequent  notification  of  completion  by  the  Defendants,  that  the 
Work  has  been  fully  performed  in  accordance  with  this  Modified 
Partial  Consent  Decree,  the  State  shall  ^s6* certify  in' writing  to 
Defendants. 

Upon  approval  by  the  State  of  any  work  performed  by  the 
Defendants  -under  -any  VIork  'Plan  iii^l^pei||^^^^rsuant  t:ps^^ 
^fodified  Partial  Consent  Decree,  the  Defehdarits  are  released  front 
any  and  all  claims  of  any  nature  which  the  State  could  assert 
against  the  Defendants  as  to  the  adeqiiacy-of^-^^^^^^lpe^  of 
the  activities  described  in  any  such  Work  Plan  and/or  the  resuits 
obtained  from  such  work.  Notwithstanding  such  approval  of  the 
work  by  DHES,  the  Defendants" are  not  rfeieasedl>froa  claijas  a:rising 
irora  hidden  or  latent  defects,  or  other  conditions  at  the 
Facility,  previously  unknown  and  which  could  not  reasonably  have 
Ibeen  discovered  by  DHES  at  the  time  of  approval. 

|.   Natural  Resource  Damages  Assessment. 

Upon  payment  by  Defendants  for  a  natural  resource 

damage  assessment  in  accordance  with  the  provisions  of  this 

Modified  Partial  Consent  Decree,  Defendants  are  released 
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from  any  claim  by  the  State  for  the  cost  of  assessment  of 
impact  of  releases  at  and  emanating  from  the  Livingston 
Facility  on  natural  resources. 

B.  Upon  the  date  of  lodging,  Defendants  hereby  release  and 
covenant  not  to  sue  the  State  as  to  all:  (i)  common  law  claims; 
(ii)  contribution  or  indemnification  claims;  (iii)  claims  for 

monetary  damages;  and  (iv)  civil,  state  and  federal  statutory  or 
regulatory  claims  and  causes  of  action  available  to  be  asserted 
by  Defendants  which  have  been,  or  could  have  been  asserted 
against  the  State  as  of  the  date  of  lodging  of  this  Modifie<3 
Partial  Consent  Decree,  arising  out  of  all  matters  relating  to 
or  arising  from  the  Livingston  and  Mission  Wye  Facilities. 

C.  This  Mutual  Release  and  Covenant  Not  to  Sue  shall 
not  apply  to: 

1.  A  claim  by  any  person  other  than  the  parties  to 
this  Modified  Partial  Consent  Decree; 

2.  Any  costs  incurred,  not  previously  covered  by  the 
terms  of  this  !^5^i:£;^e^^^B^Wi  Consent  Decree,  by  the  State 
as  a  result  of  the  exercise  of  its  response  authority  under 
common  law,  federal  or  state  statutes  or  regulations  due  to 
a  future  release  or  substantial  threat  of  a  release  at  or 
from  the  Livingston  or  Mission  Wye  Facilities; 

3.  Any  damages  incurred  by  the  State  as  a  result  of 
any  future  release  or  substantial  threat  of  release  at  or 
from  the  Livingston  or  Mission  Wye  Facilities. 
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D.  Nothing  within  this  Modified  Partial  Consent  Decree 
shall  be  construed  to  limit  the  authority  of  the  State  to 
undertake  any  action  against  any  defendant  or  all  of  them  in 
response  to  or  to  recover  the  costs  of  responding  to  conditions 
at  or  from  the  Livingston  or  Mission  Wye  Facilities  which  may 
present  an  imminent  and  substantial  endangerment  to  the  public 
health,  welfare  or  the  environment  resulting  from  or  in 
connection  with  either  the  occurrence  or  discovery  after 
execution  by  the  parties  of  this  Modified  Partial  Consent  Decree 
of  (i)  previously  unknown  or  undetected  conditions  at  or 
emanating  from  the  Livingston  or  Mission  Wye  Facilities;  or  (ii) 
other  previously  unknown  or  new  facts;  or  (iii)  scientific 
knowledge  regarding  the  toxicity  of  conditions  at  the  Livingston 
or  Mission  Wye  Facilities,  except  to  the  extent  such  conditions, 
facts  or  scientific  knowledge  relate  to  releases  identified  as 
of  the  date  of  lodging  this  Modified  Partial  Consent  Decree. 

E.    Defendants  agree  and  nothing  in  this  Modified  Partial 
Consent  Decree  shall  limit f*siiSjic^'"t  authoro!!^^^ 

grant  waivers.  Defendants'  duty  to  comply  fully  with  all 
applicable  federal,  state  and  local  environmental  laws, 
regulations,  and*'  standards! 

IP.         Nothing  within  this  Modified  Partial  Consent  Decree 
shall  be  construed  to  relieve  Defendants  of: 

1.    any  liability  for  natural  resources  damages   at 

the  Livingston  and  Mission  Wye  Facilities. 
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2.  any  liability  for  assessment  of  impact  of  releases 
to  natural  resources  at  the  Mission  Wye  Facility. 

3.  any  liability  for  response  costs  incurred  by  the 
State  at  any  of  the  Facilities  (Livingston,  Mission  Wye, 
Livingston  Landfill,  Livingston  Incinerator)  not 
specifically  settled  by  operation  of  this  Modified  Partial 
Consent  Decree,  or  the  Stipulation  for  Dismissal  filed 
contemporaneously  herewith. 

4.  any  liability  of  Defendants  for  implementation  of 
the  remedy  selected  at  the  Iiivingston^^  F^  Mission 
Wye. 

:|||.   RESERVATION  OF  RIGHTS 

A.  The  State  retains  the  right  to  conduct  other 
investigations  and  activities  at  the  Facilities.  The  State 
further  retains  all  rights  against  Parties  not  privy  to  this 
Modified  Partial  Consent  Decree  which  may  arise  out  of  the  facts 
on  which  this  Modified  Partial  Consent  Decree  is  based. 
Notwithstanding  compliance  with  the  terms  of  this  M6<3i|iii§i 
Partial  Consent  Decree,  the  Defendants  are  not  released  from 
liability  for  any  actions  arising  out  of  matters  not  covered  by 
the  terms  of  this  Wpiaii'ii'iiid;  Partial  Consent  Decree  or  the 
Stipulation  for  Dismissal  filed  contemporaneously  herewith. 

B.  The  State  shall  have  the  right  to  enforce  this 
Modified  Partial  Consent  Decree  by  any  appropriate  action  taken 
pursuant  to  available  legal  authority,  including  the  right  to 
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s^J^^iri^tcnTctive  relielf  and/or  monetary  penalties  for  ari^^ 
violationis,  failure  or  refusal  to  comply  with  this  Modified 
Partial  Consent  Decree.  In  addition,  if  the  Defendants  fail  to 
remedy  noncompliance  with  this  Modified  Partial  Consent  Decree 
in  a  timely  manner,  the  State  may,  after  notification  to  the 
Defendants,  initiate  State-funded  response  actions  and  pursue 
cost  recovery  against  Defendants,  including  actions  for  punitive 
damages . 

C.  Nothing  herein  shall  be  construed  to  release  the 
Defendants  from  any  liability  for  failure  of  the  Defendants  to 
perform  the  required  activities  in  accordance  with  the 
requirements  of  this  Modifieoi  Partial  Consent  Decree. 

M'       DISCLAIMERS 

No  party  shall  be  held  as  a  party  to  any  contract  entered 
into  by  another  party  or  its  employees,  agents,  or  Contractors 
in  carrying  out  activities  pursuant  to  this  Modified  Partial 
Consent  Decree. 

pi.   INDEMNIFICATION 

A.  The  Defendants  agree  to  indemnify  and  save  and  hold 
harmless  the  State  of  Montana,  its  agencies,  departments  and 
employees  from  any  and  all  claims  or  causes  of  action  arising 
from,  or  on  account  of,  negligent  acts  or  omissions  of  the 
Defendants,  their  agents,  or  assign,  in  carrying  out  the 
activities  performed  pursuant  to  this  Ji|i|i!i||i||  Partial  Consent 
Decree.   In  no  event  will  the  Defendants  have  to  indemnify  or 
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reimburse  the  State  for  any  costs  it  may  sustain  as  a  result  6f 

the  payment  of  workers'  compensation  benefits  to  its  employees. 

B.    For  purposes  of  this  Section  only,  the  phrase  "claims 

or  causes  of  action"  shall  be  deemed  to  include,  but  not  limited 

to  all  claims  of  officers,  agents,  and  employees  of  the  State  for 

personal  injury  or  property  damage. 

25.   NOTICE  OF  RIGHT  TO  CLAIM 
CONFIDENTIALITY  OF  BUSINESS  INFORMATION 

The  Defendants  may,  if  they  desire,  assert  a  business 
confidentiality  privilege  covering  part  or  all  of  the  information 
requested  by  this  Modified  Partial  Consent  Decree.  In  order  to 
assert  the  privilege.  Defendants  may  either  obtain  a  declaratory 
judgment  from  a  court  of  competent  jurisdiction  or  label  the 
information  as  confidential  pursuant  to  16,44.1008  of  the 
Administrative  Rules  of  Montana.  If  no  such  designation  or 
judgment  accompanies  the  information  when  it  is  received  by  the 
State,  the  State  may  make  it  available  to  the  public  without 
further  notice  to  the  Defendants. 

26.   COMPLIANCE  WITH  OTHER  LAWS 

All  actions  carried  out  by  the  Defendants  pursuant  to  this 
]Hodified  Partial  Consent  Decree  shall  be  done  in  full  compliance 
with  all  applicable  federal,  state  and  local  laws  and 
regulations.  The  Defendants  shall  be  responsible  for  obtaining 
all  federal,  state  or  local  permits  which  are  necessary  for  the 
performance  of  any  Work  hereunder. 
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^.  SUBSEQUENT  MODIFICATION 
This  Modified  Partial  Consent  Decree  may  be  amended  by  the 
mutual  agreement  of  the  State  and  the  Defendants.  AjM 
inodif ications^  excludin^^^  to' Exhibit  I,  will  be  filed  witli 
the  Court  and  made  available  at  the  public  repository  for 
documents  irt' Civingston ,  Montana,  prior' tb*^f^lteif  effective  date. 
Such  amendments  shall  be  in  writing  and  shall  be  effective  as 
of  the  date  the  amendment  is  approved  by  the  Court.: 

:||.  RETENTION  OF  JURISDICTION 
Subject  to  the  provisions  of  Section  31  (Termination)  ,  this 
Court  shall  retain  jurisdiction  over  the  parties  to  this  Modified 
Partial  Consent  Decree  for  purposes  of  ensuring  compliance  with 
its  terms  and  provisions,  to  consider  amendments  under  Section 
2.7,  and  to  adjudicate  disputes  as  provided  in  Sections  11  and 
15  of  this  Modified   Partial  Consent  Decree. 

M'  SURETY  FOR  PERFORMANCE 
A.  Defendants  shall  post  and  maintain  full  surety  by 
submitting  to  the  State  within  thirty  (30)  Days  after  the  date 
of  lodging  of  this  Modified  Partial  Consent  Decree  a  financial 
surety  arrangement  acceptable  to  the  State,  for  the  amount 
required  to  maintain  full  surety.  Compliance  with  40  CFR  § 
264 . 143 (f ) (3) (i)  (ii)  and  (iii)  shall  constitute  an  acceptable 
financial  surety  arrangement.  If  Defendants  cannot  meet  the 
requirements  of  40  C.F.R.  §  264 . 143 (f ) (3) (i) ( ii)  and  (iii), 
Defendants  must  meet  the  remaining  requirements  of  §  264.143(f). 
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B.  Upon  written  determination  by  the  State  that  the  Work 
has  been  satisfactorily  completed,  the  Defendants  shall  be 
released  from  their  obligations  to  provide  surety  for  performance 
as  described  in  this  Section,  and  the  State  shall  take  any  and 
all  actions  necessary  to  effect  the  withdrawal,  release, 
transfer,  or  liquidation  or  any  outstanding  surety  arrangement. 

3:.Q.   SPECIAL  RESPONSE  AUTHORITY 

A.  Notwithstanding  any  other  provision  of  this  Modified 
Partial  Consent  Decree,  if  it  is  determined  that  an  unanticipated 
condition  or  occurrence  not  addressed  by  the  work  plan,  or  a 
condition  or  occurrence  created  by  nonperformance  of  the  Work 
Plan,  existing  at  the  Livingston  or  Mission  Wye  Facilities  poses 
an  imminent  and  substantial  threat  to  public  health,  welfare  or 
the  environment  and  requires  an  immediate  response,  the  State 
shall  immediately  notify  Defendants  to  undertake  corrective 
action  pursuant  to  Section  9.  In  providing  such  notice,  the  State 
shall  recommend  appropriate  corrective  action  and  Defendants 
shall  implement  the  corrective  action.  If  Defendants  disagree 
with  the  terms,  conditions  or  scope  of  the  State's  recommended 
corrective  action,  the  Defendants  shall  implement  those  portions 
of  the  corrective  action  they  deem  appropriate,  consistent  and 
feasible  to  perform,  and  additionally: 

1.  The  State  may  perform  such  work  or  implement  such 
actions  as  it  deems  fit  pursuant  to  this  Section,  and  the 
State  shall  be  entitled  to  seek  reimbursement  of  such  costs 
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in  accordance  with  Section  11  of  this  M6difie<3  Partial 
Consent  Decree. 

2.  Alternatively,  the  State  may  seek  an  order 
compelling  compliance  with  the  provisions  of  this  Modified 
Partial  Consent  Decree. 

B.  Whenever  the  State  undertakes  any  work  and/or 
corrective  or  mitigative  action  pursuant  to  paragraph  A  above, 
Defendants  shall  not  interfere  with,  impede  or  otherwise  hinder 
or  delay  the  State's  performance  of  such  work  and/or  actions. 
Defendant  shall  not  be  entitled  to  obtain  any  order  which 
interferes  with  or  otherwise  hinders  or  delays  the  State's 
performance.  Any  delay  resulting  from  such  State  action  shall 
constitute  a  force  majeure  event  under  Section  13.  Nothing  in 
this  Section  shall  be  construed  to  limit  or  impair  any  rights 
Defendants  may  have  under  federal  or  state  law  to  seek,  following 
the  final  conclusion  of  the  dispute  resolution  process  authorized 
by  Section  15,  appropriate  relief  based  on  activities  or 
expenditures  undertaken  by  the  State  pursuant  to  this  Section  a||. 

C.  Subject  to  limitations  in  all  other  provisions  of  this 
Modified  Partial  Consent  Decree,  the  State  may  also  take  other 
action  within  its  authority  under  Montana  or  federal  statutes, 
rules  and  regulations. 

31.   TERMINATION  AND  SATISFACTION 
pien  t^^^  Defendants  believe  that  the  actions  required  by 
this  Modified  Partial  Consent  Decree,  including  operation  and 
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rules  and  regulations. 

m.      TERMINATION  AND  SATISFACTION 

When  the  Defendants  believe  that  the  actions  required  by 
this  Modified  Partial  Consent  Decree,  including  operation  and 
maintenance  activities  have  been  completed,  they  shall  petition 
the  State  "f6r  agreement  to  terminate  this  Decree,  This  petition 
shall  be  filed  with  the  Department  of  Health  and  Environmental 
Sciences,  Cogswell  Building,  Helena,  Montana  59620.  The  petition 
shall  reference  Cause  CV-88-141.  If  the  State  accepts  the 
petition,  the  State  and  the  Defendants  shall  jointly  petition  the 
Court  for  termination  of  the  Decree.  If  the  State  rejects  the 
petition,  it  shall  explain  its  reasons  d^^5|riting,  and  the 
dispute  resolution  procedures  of  Section  15  shall  apply.  If  the 
State  fails  to  either  accept  or  reject  the  petition  of  the 
Defendants  within  ninety  days  of  filing  of  the  petition,  the 
Defendants  may  unilaterally  petition  the  Court  for  termination 
of  the  Decree^  with^ girpper  notice  to  counsel  of  record  for  the 
State.  Termination  shall  not  affect  the  provisions  which  relate 
to  indemnification,   mutual  release,  or  covenants  not  to  sue. 

32.   STATE  PERMIT  EXEMPTIONS 

The  Defendants  may  apply  for  permit  exemptions  for  any  work 
performed  under  this  Modified  Partial  Consent  Decree,  conducted 
entirely  ^ttti-^site  as  provided.^%  by  state  or  federal  law.  DHES 
shall  review  the  application  for  permit  exemption  within  a 
reasonable  time  and  within  the  timetable  estimated.   Section  75- 
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BanHet  approval  for  psr.it  exemptions. 

„.   AUTHORITY  OF  SIGNATORIES 

^•^i^A    Partial  Consent 
•„,,,torieB  o£  this  Modified  Partia 
Each  of  the  signatories  ,^^^ 

states  that  he  or  she  is  fully  authorised 

d  conditions  of  this  Modified  Partial  Consent  Oecree 

the  terms  and  conaxu  v,^^  or  her  to  the 

...  to  .in.  .e.aUv  the  part,  represented  .V  ... 

jj^^led  partial  Consent  Decree. 
FOR  BURLINGTON  NORTHERN,  INC.: 


Dated 


oy 

Leo   Berry  BErrV    S   HOVEN,    P.C. 

!?r.ofth  Ssfcha^ce  culch 
post   Office   BOX    1697 
rttrn;yffor":fendant  Burlington 

Northern,    Inc. 

roR  BURLINCTON  NORTHERN  RAILROAD  COMPANY: 

Dated 
BY 


Leo  Berry     ^^,„^   rfrRY  &  HOVEN,  P-C 
BROWNING ,  KALECZYC ,  ^ERRV  ^ 
139  North  Last  Chance  Gulch 
Post  Office  BOX  1697 
rttrn^yfforotfendant  Burlington 

Northern,  Inc. 
FOR  THE  PLAINTIFF,  STATE  OF  MONTANA: 


By 


t: TX~P      pizzini,    Director 

Donald  E.  ^-"-^^  ,   i+-v,  and 

Department  of  Health  and 

Environmental  Sciences 


Dated 


John  W.  Larson 
Post  Office  BOX  8206 
Missoula,  Montana 
Attorney  for  Plaintiff 
State  of  Montana 
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ORDER  AND  JUDGMENT 

THIS  MATTER,  having  come  before  the  Court  upon  the  parties 
request  for  entry  of  this  MolilJ^pid  Partial  Consent  Decree,  and 
the  parties  having  been  specifically  advised  and  given  the 
opportunity  to  object  and  be  heard,  and  the  Court  having  fully 
reviewed  this  matter,  including  the  State' ■•of  Montana's  Bri^if-in 
Support  of  the  Motion,  it  is  hereby 

FOUND  that  the  terms  and  provisions  of  this  Modified 
Partial  Consent  Decree  in  their  entirety,  and  the  Exhibits, 
represent  a  fair,  reasonable,  final  and  equitable  settlement  of 
specifically  described  matters  which  have  been  raised  between 
the  parties  in  this  MMxf;i6^  Partial  Consent  Decree  and  are 
consistent  with  statutory  goals  of  the  laws  involved  and  it  is 
therefore 

ORDERED  that  the  foregoing  Modified  Partial  Consent  Decree 
is  adopted  by  the  Court  and  made  an  order  and  final  judgment  of 
this  Court. 


Done  this 


day  of 


,  1989, 


BY  THE  COURT: 


CHARLES  C.  LOVELL 
United  States  Judge 
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